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U.S. Customs Service 


Treasury Decisions 


(T.D. 01-47) 
RETRACTION OF REVOCATION NOTICE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General Notice. 


SUMMARY: The following Customs broker license numbers were erro- 
neously included in a list of revoked Customs broker licenses. 


Last Name First Name License Port Name 


Apke Kristina B. 16557 Cleveland 
Badias Joaquin Felipe 10894 Great Falls 
Castilla Judy 06912 New York 
Connor, Sr. Paul F 02856 Baltimore 
Grady Kathleen M. 10368 Philadelphia 
Kala Gulshan 10188 Houston 
Malone Helen 10404 Baltimore 
Mayer Susan Lee 11108 Miami 
Stanley James A. 10193 Laredo 


Customs broker licenses numbered 16557, 10894, 06912, 02586, 
10368, 10188, 10404, 11108, and 10193 remain valid. 


Dated: July 2, 2001. 


JOHN H. HEINRICH, 
(for Bonni G. Tischler, Assistant Commissioner, 
Office of Field Operations.) 
[Published in the Federal Register, July 6, 2001 (66 FR 35697)] 
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(T.D. 01-48) 
CANCELLATION OF CUSTOMS BROKER LICENSES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Cancellation of Licenses. 


SUMMARY: Notice is hereby given that, pursuant to 19 CFR 111.51(a), 
the following Customs broker licenses have been cancelled due to death 
of the broker. Because previous publication of some records cannot be 
readily verified, the records are now being published to ensure Customs 


compliance with administrative requirements. 


Last Name 


Acosta 
Alvarez 
Ambrosino 
Angel 
Aniades 
Arnold 
Auger 
Baco 
Balog 
Barnhart 
Barreca 
Barry 
Barton 
Bauer 
Bellingall 
Bernstein 
Bonelli 
Brady 
Braeuner 
Brandt 
Brickmeier 
Brisco 
Brtka 
Burghart 
Surin 
Campbell 
Capaldo 
Carr 
Cary 
Chierchio 
Chin 
Christophides 
Cohen 
Colligan 
Comer 
Conroy, Jr. 
Conte 
Conte 
Coogan 
Coscette 
Cox 
Crowley 


Dalldorf 


First Name 


Joseph 
Leopold 
Louis 
Roland 
Kathie 
Edward 
Willard C. 
George 
Ranko 
James A. 
Frank Guy 
Francis J 
Russell A. 
Frederick M 
R.R. 
Mortimer B 
John C 
Bernard F- 
Curt A. H. 
Charles P 
Charles Arthur 
Willem D 
Paul B. 
Anton 
Alfred 
Vincent J. 
Pasqual Francis 
Harold J. 
William S. 
Vincent J. 
Edward Q. 
George D 
Seymour J. 
John Thomas 
Edward D. 
Patrick J. 


Vincent Anthony 


Adrian N. 
Joseph Herbert 
Thomas G. 
Henry R. 
Thomas J. 


Charles H. 


Licensé¢ 


05054 
05642 
02384 
043825 
06024 
02231 
01161 
03920 
04223 
03605 
02271 
01689 
05548 
00798 
00015 
02133 
03853 
02030 
01277 
02372 
02806 
06074 
06100 
02953 
00242A 
02226 
01615 
02068 
00233A 
03741 
12351 
00828 
03561 
02526 
02118 
02530 
03438 
02417 
03488 
06489 
01284 
03331 
01121 


Port Name 
New Orleans 
New York 
New York 
New York 
New York 
New York 
San Francisco 
New York 
Los Angeles 
Los Angeles 
New York 
New York 
New York 
New York 
San Francisco 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
Los Angeles 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
San Francisco 
New York 
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Last Name First Name License Port Name 


Dante Emil J. New York 
Davis Walter S. New York 
DiSalvio William New York 
Dworkin Hyman New York 
Farrell James J. New York 
Farrell Francis J. New York 
Farrell James F. New York 
Fazio Virginia 2 New York 
Feig Frederick Jack New York 
Ferlazzo Chester : New York 
Ferraioli Antonio ( New York 
Fettkether Michael Kenneth ‘ Los Angeles 
Figueira Anna V. New York 
Fischer Alvin L. New York 
Fleisig Jacob P 167% New York 
Floyd Raymond H. 5 New York 
Ford Robert E. } San Francisco 
Frater George Z. New York 
Galaviz Armando 02427 San Francisco 
Gamburg Joseph 02089 New York 
Ganley Bernard J. 02917 New York 
Garcia Joseph M. 03393 New York 
Gelb Morris 02186 New York 
Gelber Paul E. 05911 New York 
Gladish Stephen 03533 Seattle 
Gloss Frederick W. 01649 New York 
Grieve David E. 02910 New York 
Grose John N. D. 01769 New York 
Guerringue Milton C. 01598 New York 
Haag Harlan Nelson 02904 New York 
Halperin Louis 01061 New York 
Hand Dolores 06320 Los Angeles 
Hauser William 02208 New York 
Hauser David 01155 New York 
Hayes John J. 01521 New York 
Hechtman Harry E. 01458 New York 
Heidl Francis X. 01157 New York 
Helstrom George 03783 New York 
Henry Joseph M. 02290 New York 
Hinchey Linda M. 09075 Seattle 
Hoban James A. 02111 New York 
Hornkohl William H. 02058 New York 
Hult Frank A. 01631 New York 
Ippolito Gary F. 06807 New York 
James John S$. 05260 Tampa 
Jasper John R. 02166 New York 
Jensen A.C. 07619 New York 
Johnson Rudolph E. 04567 Minneapolis 
Jordan Salvatore 01705 New York 
Juede Herbert A. 01523 New York 
Juliano Nicholas R. 02507 New York 
Kaplan Stanley 02551 New York 
Kenny William A. 00717 New York 
Kerner Richard M. 12301 New York 
Kerner Martin A. 01638 New York 
Kerner Martin E. 02493 New York 
Kilbane Sherry A. 10963 Charleston 
Klingman John 04255 New York 
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Last Name 


First Name 


License 


Port Name 





Klopsis 
Knight 
Krieger 
Kunz 

Lam 

Lam 
Lawler 
Lee 
Leitch 
Lingen 
Lisa 
Lockwood 
LoCurto 
Lombardi 
Manly 
Marshall 
Marzolf 
Mauriello 
May 
McCarty 
McClary 
McCormack 
McGiffin, III 
McGill, Jr. 
McGrath 
McGuire 
McTernan 
Merrill 
Moran 
Murray 
Natiello 
Nelson 
Niethamer 
Noens 
Orihuela 
Palmer 
Pancaldo 
Parker 
Parker 
Penson 
Perroncino 
Phelps 
Phillips 
Pitre 

Poll 

Potts 
Pullis 
Randazzo 
Rex 

Ricci 
Riviello 
Rizzo 
Roberts 
Roche 
Rose 
Royals 
Salomone 
Scatamacchia 


Nicholas 
Frank J. 
Norman 
Francis L. 
Michael TS. 
Sun Jing 
Daniel A. 
Thomas J. 
John G. 
Fred W. 
Thomas G. 
Harold R. 
Melchior 
Joseph F 
Winslow 
Louis 
Alfred H. 
Louis 
Donald 
John 
Donald 
Frank J. 
John Girvin 
William M. 
Gerald L. 
Peter T. 
James B. 
Coralie S 
Harry M. 
Edward S. 
Nicholas J. 
Arthur B. 
Robert O. 
Louis Jean 
Hope 

Drew Ivan 
Jack F. 
Darienne 
Arthur Blasdell 
Jack A. 
John S. 
William Arthur 
Arthur L. 
Joseph A. 
Otto P 
William T. 
Alexander F. 
Michael 
Charles L. 
Mario 
Dominic 
Joseph 
Harry Owen 
Mary 
Philip B. 
Percy S. 
Salvatore 
Ralph 


03240 
03663 
02606 
04115 
05691 
02088 
05357 
01219 
10757 
01853 
02164 
04738 
04477 
04252 
01334 
01551 
00179 
03702 
02311 
01506 
02708 
04184 
04104 
02549 
02440 
02506 
04700 
06542 
02143 
01715 
03482 
05217 
04381 
12662 
03552 
05183 
01283 
12755 
04327 
01525 
05504 
03626 
07330 
00847 
03499 
14681 
02362 
03093 
00191A 
00788 
01934 
02532 
03372 
10769 
03115 
01371 
02545 
03236 


New York 
Tampa 
New York 
New York 
Honolulu 
Honolulu 
New York 
New York 
Los Angeles 
New York 
New York 
El Paso 
New York 
New York 
New York 
New York 
Seattle 
New York 
Seattle 
New York 
Seattle 
New York 
Tampa 
New York 
New York 
New York 
New York 
Seattle 
New York 
New York 
New York 
New York 
New York 
New York 
Tampa 
New York 
New York 
Charlotte 
Chicago 
New York 
New York 
New York 
San Francisco 
New York 
New York 
Houston 
New York 
New York 
New York 
New York 
New York 
New York 
Los Angeles 
New York 
New York 
New York 
New York 
New York 





Schneider 
Sergi 
Serra 
Setariano 
Sheil 
Shenk 
Sherriff 
Shimabukuro 
Silvey 
Slavin 
Smith 
Smith 
Snedeker 
Sobel 
Spring 
Steiker 
Stern 
Swenson 
Syage 
Tabino 
Thomas 
Tolonen 
VanSant 
Virgilio 
Wahlstrom 
Wegner 
Wehman 
Werfelman 
Wesnofske 
Wiltshire 
Wohlrab 
Wood 
Wunner 
Zimmer, III 
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Richard H 
Nicholas 
John 
Joseph 
Joseph F. 
David Wesley 
Charles H. 
Sam T 
Max 
Myron B. 
Albert W. 
Robert W. 
Lloyd 
Hyman 
Gerald 
Lloyd S. 
Harry 
John A. 
George J. 
Robert 
Barbara 
Clarence E. 
Richard M 
Pasquale 
Dale S. 
Donald F. 
Anthony G. 
George H. 
Theodore P 
Richard C. 
George Adam 
Joseph B 
John J. 
Walter 


Dated: July 2, 2001. 


License 


02334 
05952 
03247 
04107 
02462 
05040 
04045 
00190 
06776 
02852 
03367 
04812 
03356 
02942 
02179 
03146 
02691 
01459 
02280 
03879 
03406 
07997 
03593 
02671 
04404 
11121 
02895 
02531 
00723 
09248 
04385 
02421 
01198 
02385 
11727 


Port Name 


“New York 


Los Angeles 
New York 
New York 
New York 
New York 
Los Angeles 
Seattle 
Seattle 
New York 
New York 
Charlotte 
New Orleans 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
Seattle 
Seattle 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 


JOHN H. HEINRICH, 
(for Bonni G. Tischler, Assistant Commissioner, 
Office of Field Operations.) 


[Published in the Federal Register, July 6, 2001 (66 FR 35694)] 
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(T.D. 01-49) 
FOREIGN CURRENCIES 


DAILY RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR JUNE 2001 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday(s): None. 


Austria schilling 


une 1,2001..... a seins ishors $0.061423 
June 2, 2001 ; ee on ; A Redes .061423 
June 3, 2001 ues Dee Aer ocho .061423 
June 4, 2001 Es Pie See .061401 
June 5, 2001 ee : Sarna “ar ae 061801 
June 6, 2001 bs 3 eae a Wea ba 061423 
SIRLEIES PRION he o.c) si 0414, rR a ofa elo slauacatete lb lace Tere ect ede aee .061816 
JUNG GOGOL oesccscnscteus —e wy .061808 
June 9, 2001 eee recta Nte og Pacey cee Aide esos 061808 
June 10 a te see CATS Se ee SEty Seees ee ere .061808 
June , 200 : se heres Pr atts Sant 061227 
June 1 ; es eras Dinan bene Lo .061619 
jun’ Seaeatse ar atnare Serer ieee ; Aran aeteaa .062034 
June ae j bie arent ais .062484 
June 1£ ; . beaeae ee .062702 
June 16, | - sc a een StS CIPS UF ae cule ive .062702 
June 17, ‘ ieee eae neh vis toe eet SoCal at ener .062702 
June 18, 2001 . Ce te Ecos .062571 
June 19, 206 es oe ye Saad : 062193 
CMS BU BOON oss bi ieacs saan Fate 7% poem 16 
June 21, 2001... eK es Leesan tke ; 62092 
June 22, 2001 : ee Sten ‘coma 
eIRATIG OO cs siacsa sas rte ee oe .062281 
June 24, 2001... : en GE ee ey eee 4 .062281 
June 25, 2001 . eee a etre id tee tine ; ee .062579 
June 26, 2001 ik Ra tipyenns cee lets aie & sn .062666 
PUIG Ag BOO 566 w see ree rire ere rh i ee 062651 
June 28, 2001 . Dees ieee ier are ee ecto: ee 061554 
June 29, 2001 . — ee re nate te attr eee 061583 
June 30, 2001 as ; .061583 





Belgium franc 


June 1, : sas a ee MeL cel oareitecate dieeh $0.020952 
June 2, 2001 . ea cai Peres irae ae 020952 
June 3, 20 ie ea ee eter taxs Re iteids a Y ; 020952 
June 4, 20( : tens bier arena an Pee ee 020945 
June 5, 20( ; he ee eres Wt G fae Face ee PS .021081 
June 6, 2 nf ae aes Cee Oks pm Nae ARE .020952 
June 7, Perera hers ; ts eb aeee ; fom .021086 
June 8, 200 ee! y wie moe 021083 
June 9, 2( erie baer. , .021083 
June 10, 2001 . neue aes eer fing ose eras 021083 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
June 2001 (continued): 


Belgium franc (continued) 


FE 2008 ... 
2, — ; 


June 
June 
June 
June 
June 
June 
June 
June 
June 
June 


June 


June £ 
June 23, 


2 
» 26, 2001 
27 


June 
June 


June < 


} 


> 


8, 2001 
be a 2003 


] 
12 
li 
l 
l 
L€ 
17 
] 
] 


20, 2001 . 


21, 2001 
2 

23 

24, 2001 
5, 2001 


2001 
28, 2001 
29, 2001 


Finland markka 


June 
June 
June 


June 
June 


June 22 
June 24 


June 
June 
June 
June 
June 
June 


1, 2001 
2, 2001 
3, 2001 
> 4, 2001 
5 2001 
9001 
2001 


6 
Q « 


20, 2001 . 
21, 2001... 
22, 2001 . 


“) 


23, 2001 
4, 2001 
25, 2001 
26, 2001 
2001 


27, 
28, 2001 . 
29, 2001 


30, 2001 


3. Ra 
4, 01. 
5 ve Rod 
6, 2001 

ey 


2, 2001. 
2001 . 


30, 2001 . 


020885 
021019 
021160 
021314 
021388 
021388 





020997 
021006 


a 


Nw 


> 
n yn 


oo 


> 
eNoaInNb 


oO eee 


1h 


CO bo WD WD DS bo 


PP hh Pp 


> 


_ PhP Lh Lh Lh fh o 


eS ee a] 


“InI~i-1 ¢ 


arb > > 


OO Mr 
7 cw ww 


ne 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
June 2001 (continued): 
France franc: 
June 1, 2001... $0.128850 
June 2, 2001 .128850 
June 3, 2001 .128850 
June 4, 2001... .128804 
June 5, 2001 .129643 
June 6, 2001 .... .128850 
June 7, 2001 .... .129673 
June 8, 2001 . .129658 
June 9, 2001 .129658 
June 10, 2001 .129658 
June 11, 2001 Agee .128438 
June 12, 2001... .129262 
June 13, 2001 : .130130 
June 14, 2001 .131076 
dune 15, .131533 
June 16, 2001 moos 131533 
June 17, 2001 .. .131533 
June 18, 2001 eran etre .131259 
June 19, 2001 .. .1380466 
June 20, .129673 
June 21, 2001 .1380252 
June 22, 2001 .130649 
June 23, 2001 an .1380649 
June 24, 2001 .130649 
June 25, 2001 .131274 
June 26, 2001 ena .131457 


June 27, 2001... 131426 
June 28, 2001... Seneca .129124 
June 29, 2001 5 : .129185 
June 30, .129185 


Germany deutsche mark: 

June 1, 2001 .... $0.432144 

June 2, eae .432144 
June 3, 2001 .. Dance .432144 
June 4, 2001 .431911 
June 5, 2001 .434803 
June 6, 2001 ; 432144 
June 7, 2001...... .434905 
June 8, 2001 . .434854 
June 9, 2001 .434854 
gne 10, ZOOL ook. cous 434854 
June 11, 2001 st 430763 
June 12, 2001 433524 
June 13, 2001 436439 
June 14, 2001 i .439609 
June 15, 2001..... .441143 
June 16, 2001 .. .441143 
June 17, 2001 .441143 
June 18, 2001... .440222 
June 19, .437564 
June 20, 2 .4384905 
June 21, 3 .436848 
June 22, .438177 
June 23, ¢ 438177 
June 24, 2001 .438177 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
June 2001 (continued): 


Germany deutsche mark (continued): 


June 25, 2001 $0.440273 
June 26, 2001 .440887 
June 27, 2001 .440785 
June 28, 2001 433064 
June 29, 2001 433269 
June 30, 2001 433269 


Greece drachma: 


June 1, 2001 $0.002480 
June 2, 2001 .002480 
June 3, 2001 .021480 
June 4, 2001 .002480 
June 5, 2001 . See ees .002496 
June 6, 2001 Bear .002480 
June 7, 2001 .002496 
June 8, 2001 rete .002496 
June 9, 2001 .002496 
June 10, .002496 
June 11, 200 geketse ns Lao .002472 
June 12, sats .002488 
June 13, i ; 002505 
June 14, .002523 
June 15, 2001 .002532 
oe 002532 

June 17, ‘ ets .002532 
June 18, 200 .002527 
June 19, 2 oyieete .002512 
“ .002496 

June 21, Bears .002507 
June 22, eer .002515 
June 23, < ar ; .002515 
June 24, .002515 
June 25, 2001 eee ea .002527 
June 26, 2001 er .002531 
June 27, 2001 .002530 
June 28, 2001... .002486 
June 29, ae .002487 
June 30, 2001 Sauer .002487 


Ireland pound: 


June 1, 2001.... ete $1.073183 
June 2, 2001 2% 1.073183 
June 3, 2001 .. mares oe 1.073183 

ale 1.072802 
June 5, 2001 1.079785 
June 6, 2001 1.073183 
June 7, 2001 1.080039 
June 8, 2001 1.079912 
June 9, 2001 wa 1.079912 
June 10, 2001 1.079912 
June 11, 2001 1.069754 
June 12, 2001 1.076611 
June 13, 2001 1.083848 
June 14, 2001 1.091721 
June 15, 2001 ner 1.095530 
June 16, 2001 1.095530 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
June 2001 (continued): 


Ireland pound (continued): 


June 17, 2001 $1.095530 
June 18, 2001 1.093244 
June 19, 2001 1.086642 
June 20, 2001 1.080039 
June 21, 2001 1.084864 
June 22, 2001 1.088166 
June 23, 2001 1.088166 
June 24, 2001 1.088166 
June 25, 2001 1.093371 
June 26, 2001 1.094895 
June 27, 2001 .. 1.094641 
June 28, 2001 Bee 1.075468 
June 29, 2001 eae 1.075976 
June 30, 2001 oe 1.075976 
Italy lira: 
June 1, 2001 $0.000437 
June 2, 2001 Ps: .000437 
June 3, 2001 Soe .000437 
June 4, 2001 .000436 
June 5, 2001 .000439 
June 6, 2001 .000437 
June 7, 2001 .000439 
June 8, 2001 .... .000439 
June 9, 2001 % .000439 
June 10, 2001 .000439 
June 11, 2001 .000435 
June 12, 2001 . .000438 
June 13, 2001 .000441 
June 14, 2001 .000444 
June 15, 2001 .000446 
June 16, 2001 .000446 
June 17, 2001 .000446 
June 18, 2001 .000445 
June 19, 2001 .000442 
June 20, 2001 .000439 
June 21, 2001 .000441 
June 22, 2001 .000443 
June 23, 2001 .000443 
June 24, 2001 .000443 
June 25, 2001 .000445 
June 26, 2001 .000445 
June 27, 2001 .000445 
June 28, 2001 .000437 
June 29, 2001 .000438 
June 30, 2001 .000438 


Luxembourg franc: 


June 1, 2001 $0.020952 
June 2, 2001 .020952 
June 3, 2001 .020952 
June 4, 2001 .020945 
June 5, 2001 .021081 
June 6, 2001 .020952 
June 7, 2001 .021086 
June 8, 2001 .021083 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
June 2001 (continued): 


Luxembourg franc (continued): 


dune 9/2001 ....... - ae Tone ...+. $0.021083 
June 10, 2001... oe xi spans eve ares ee .021083 
June 11, 2001 .. : Gon ord et ean oe .020885 
June 12, 2001 ; is ; . ; sarah .021019 
June 13, 2001 FON Syne Vener sas CRS Said airatee a .021160 
June 14, 2001 . ait a Bettis eae 021314 
dune 15, 2008 :... . ..cu. ; % .021388 
June 16, 2001.......... ree Retok aes .021388 
June 17, 2001 : ; : Se ets sere .021388 
June 18, 2001 ‘ ; ir nt .021344 
duiie 19. ZUGE «6.0.55: ee Aer 021215 
June 20, 2001... : ccs ae re 021086 
June 21, 2001 ; a ‘ ; wd .021180 
June 22, 2001 . ; ’ a ‘ wes .021244 
June 23, 2001 : ‘ ; 5 021244 
June 24, 2001 ; 021244 
sune 25, 2001 ........ : aah 021346 
June 26, 2001 : ax .021376 
June 27, 2001 . ier .021371 
June 28, ; 5 : .020997 
June 29, . 021006 
June 30, : : ee ee .021006 


Netherlands § 


June 
June 2, 2 
June 3, : 

June 4 

June { 

June 6, 2 aad 

June 7, 2001 ‘ me .085985 
June 8, 2001 : rae 385940 
June 9, 2001 385940 
June 10, 200 , ss .385940 
June 11, 2 : , 382310 
June 12, 2001 ; .384760 
June 13, 2001 ; .887347 
June 14, 200 ; eek ae 390160 
June 
June 


15, 200 : aa, : Bo ee, 391522 
16. 2001... . ; : .391522 
June 17, 200 si eae ; eee ate 391522 
June 18, 2001...... ; ; seas : 390705 
June 19, 2001.... ae a ; ; , 388345 
June 20, 2001.... q ; 2 aoak 385985 

21, 

Z 

2 

2 


€ 


June 21, 2001 .. See a ty 3 387710 
June 22, 200 : ; J 388890 
JUNE Zoe ZUUE osccces wis Gerais esse Sika erie ate .388890 
June 24, 2001 ae ; 4: een 7 388890 
June 25, 2001 naire ara rath rote ‘ As 390750 
June 26, 2001 . / ees e 2 Raga aks 391295 
June 27, 2001 . Pee en etary ahah ae patch .391204 
June 28, 2001 , Fo Meena ee Dat cova. 384352 
June 29, 2001... Be ays ; ’ ; .384533 
GPRS UE ED no 5 sitar ce sc k ere oS peels 2 .384533 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
June 2001 (continued): 


Portugal escudo: 


June 1, 2001 $0.004216 
June 2, 2001 .004216 
June 3, 2001 .004216 
June 4, 2001 .004214 
June 5, 2001 .004242 
June 6, 2001 .004216 
June 7, 2001 .004243 
June 8, 2001. .004242 
June 9, 2001 .004242 
June 10, 2001 .004242 
June 11, 2001 .004202 
June 12, 2001 .004229 
June 13, 2001 .004258 
June 14, 2001 aa .004289 
June 15, 2001 .004304 
June 16, 2001 .004304 
June 17, 2001 .004304 
June 18, 2001 ates .004295 
June 19, 2001 .004269 
June 20, 2001... .004243 
June 21, 2001 .004262 
June 22, 2001... .004275 
June 23, 2001 i va Be eae .004275 
June 24, 2001 .004275 
June 25, 2001 .004295 
June 26, 2001 .004301 


June 27, 2001 .004300 
June 28, 2001 .. 004225 
June 29, 2001.... .004227 
June 30, 2001 .004227 


haha & 


South Korea won: 
June 1, 2001 oe, $0.000778 
June 2, 2001 . ei .000778 
June 3, 2001.... Bt .000778 
June 4, 2001 .... .000778 
June 5, 2001 Ak, .000777 
June 6, 2001 .000778 
June 7, 2001 .000778 
June 8, 2001... .000778 
June 9, 2001 ae .000778 
June 10, 2001 .000778 
June 11, 2001 er .000776 
June 12, 2001 re .000775 
June 13, 2001 .000773 
June 14, 2001 : .000773 
June 15, 2001 .000773 
June 16, 2001 . .000773 
June 17, 2001 .000773 
June 18, 2001 ee .000773 
June 19, 2001 .000766 
June 20, 2001 .000766 
June 21, 2001 .000767 
June 22, 2001 .000767 
June 23, 2001 .000767 
June 24, 2001 .000767 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
June 2001 (continued): 


South Korea won (continued): 


June 25, 2001.... $0.000767 
June 26, 2001 J .000769 
June 27, 2001... .000769 
June 28, 2001 .000767 
June 29, 2001 See : .000767 
eune 30, 2001 ...... vee aes .000767 
Spain peseta: 
June 1, 2001 .... $0.005080 
June 2, 2001 cee .005080 
June 3, 2001 ..... Re ere .005080 
dune 4. 2002 2... ese : : .005078 
dune 5, 2002 ..... 65sec. ee) .005111 
June 6, 2001 .005080 
June 7, 2001 : .005112 
June 8, 2001 .005112 
Ae ae Likes as bes .005112 
June 10, 2001... Sen Soa eemer merece .005112 
June 11, 2001 . a Se ea .005064 
June 12, 2001 .005096 
June 13, 2001 .005130 
June 14, 2001...... es’ Gt Slate .005168 
fume 1D. ZOOL wok kc ees are .005186 
A | | | Sy ee : .005186 
June 17, 2001 e : .005186 
dure 1S; 200)... cn ck ccc. ager ua, see .005175 
dure 19; 2001 . 2... 20.64. .005143 
JUNG ZO, ZOOL... 2ik ccc ie: oa .005112 
June 21, 2001 ee Seay ae see .005135 
AUG Sa OE so cle ww edie de ne ae .005151 
June 23, 2001 ee icauicetene cae .005151 
June 24, 2001 va Prete : .005151 
June 25, 2001 ee eee aes .005175 
June 26, 2001 SSA a gare ont ears .005183 
Ar wy Ae) Baca ee ee .005181 
June 28, 2001 ; ieee Oo .005091 
June 29, 2001... DI Rho) oP hE LN dy ae ; .005093 
June 30, 2001... Bethe rae oa etek 005093 


Taiwan N.T. dollar: 


June 1, 2001 = $0.029326 
June 2, 2001 .. eee rors evadiatne .029326 
dune'S, 2001 ........ ea wice seoheassteae .029326 
June 4, 2001 .. Drei eee wee hers : .029326 
June 5, 2001 enc ei557 .029343 
June 6, 2001... .029326 
June 7, Vey AE Wes iteh on Seis .029326 
June 8, 2 ; afi 029326 
June 9, 2 =e eee eats ere .029326 
June 10, 2001 at. hoor Careers .029326 
June 11, 2001 Sets evans a .029326 
dune 12, 2001 . .......4. ede .029326 
June 13, Rs too aw .029044 
June 14, 2 patents .029055 
June 15, semete 3 .029002 
June 16, .029002 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
June 2001 (continued): 


Taiwan N.T. dollar (continued) 
June 17, 2001 ; ‘ ey : eee ee $0.029002 
June 18, 2001 : Pearse eee .029002 
June 19, 2001 ; eke are Pee .029002 
June 20, 2001 . : . . ee OM ea ee .029002 
June 21, 2001 : ; : : .029028 
June 22, 2001 ae ee alo care ee .028986 
June 23, 2001 . ; : ee Ndi ates 028986 
June 24,2001... P we EO te .028986 
June 2001 ; : : iG, 029028 
June 26, 2001 : nae se Picea eee ead 029036 
June 27, 2001 ; WE aan g Ae 028986 
June 28, 2001 , dtc .028969 
June 29, 2001 : Rok bane 029002 
June 30, 2001 ee Dariiay hth .029002 


Dated: July 2, 2001. 


RICHARD B. LAMAN, 
Chief, 


Customs Information Exchange. 


(T.D. 01-50) 
FOREIGN CURRENCIES 


QUARTERLY RATES OF EXCHANGE: 
JULY 1, 2001 THROUGH SEPTEMBER 30, 2001 


The table below lists rates of exchange, in United States dollars for 
certain foreign currencies, which are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve of New York under 
provisions of 31 U.S.C. 5151, for the information and use of Customs 
officers and others concerned pursuant to Part 159, Subpart C, Cus- 
toms Regulations (19 CFR 159, Subpart C). 


US 
Country Name of curren¢ dollars 


Australia Dollar : oe $0.510600 
Brazil ; Real : ; 0.429923 
Canada .. OMAP. <acssac. Prae te Vato 0.659935 
China, PR ; Yuan .. yan ; 0.120817 
Denmark .. a Krone ... RP exes coe, ote 0.113572 
Hong Kong . Dollar roe ae < 0.128205 
India A Rupee . er , 0.021195 
Iran . Te Rial Bears Kemet N/A 
israel... .. -§ INES PDHECE! 0d stccuies gees Cae N/A 
Japan... : Yen ; shacaareie uemree 0.008050 
Malaysia .... Ringgit .. Sopa 0.263158 
Mexico... : New Peso Sau aaarcaeiy 0.110779 
New Zealand. Sica hte Dollar ... oo Saal dca enc Ak rene 0.404700 
Norway .. Lh fe ; Pe Ss rrisic' 4 tt aren ons 0.106349 
Philippines : Peso beta anaes no N/A 








i Lanka 
a : 
Sweden 
Switzerland 


Thail 


2, 2001. 


VARIANCES FROM QUART 


The following rates of exchang 


1 
he Treasury by 


l 
q 1» _y f" 4 
oecretary OF Tt 


pursuant to 31 U.S.C. 


more from the quarter] ré 
Tal ’ ‘Olntries 
Lne following countries. 


exported on the dates listed, whenever it is necessary for Customs pur- 


poses to convert SUCI ‘rency t ( rend yi 1e United states, con- 
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FOREIGN CURRENCIES—Variances from quarterly rates for June 2001 
(continued): 


Australia dollar (continued): 


June 19, 2001 $0.521000 
June 20, 2001 .518200 
June 21, 2001 .517800 
June 22, 2001 .016800 
June 23, 2001 .516800 
June 24, 2001 .516800 
June 25, 2001 .015700 
June 26, 2001 .519800 
June 27, 2001 .017800 
June 28, 2001 .011000 
June 29, 2001 .510000 
June 30, 2001 .910000 


Brazil real: 


June 1, 2001 $0.419287 
June 2, 2001 419287 
June 3, 2001 .419287 
June 4, 2001 423819 
June 5, 2001 .418410 
June 6, 2001 419815 
June 7, 2001 .418410 
June 8, 2001 .421230 
June 9, 2001 .421230 
June 10, 2001 .421230 
June 11, 2001 421230 
June 12, 2001 .418410 
June 13, 2001 .414938 
June 14, 2001 .412626 
June 15, 2001 .416060 
June 16, 2001 .416060 
June 17, 2001 .416060 
June 18, 2001 .404858 
June 19, 2001 .404694 
June 20, 2001 403877 
June 21, 2001 .418760 
June 22, 2001 .431406 
June 23, 2001 .431406 
June 24, 2001 .431406 
June 25, 2001 432526 
June 26, 2001 .432152 
June 27, 2001 428816 
June 28, 2001 .4387254 
June 29, 2001 433839 
June 30, 2001 .433839 
Japan yen: 
June 1, 2001 $0.008394 
June 2, 2001 .008394 
June 3, 2001 .008394 
June 4, 2001 .008368 
June 5, 2001 .008315 
June 6, 2001 .008309 
June 7, 2001 .008340 


New Zealand dollar: 
June 13, 2001 $0.422100 





U.S. CUSTOMS SERVICE 17 


FOREIGN CURRENCIES—Variances from quarterly rates for June 2001 
(continued): 


Sri Lanka rupee: 
June 1, 2001 asia create ao $0.010947 


June 2, 2001 : .010947 
June 3, 2001 : .010947 


Sweden krona: 


Sh at oy.) )) re $0.091554 
June 6, 2001 ..... ; .091542 
Jane 7. 2001 .......;- x .091324 
June 8, 2001 ..... .091449 
AR |) te i .091449 
June 10, 2001 .........<.. ‘ mS ; .091449 
RPSeR eM oS sence carers tras x GRR DSI OS eee re .090686 
June 12, 2001 : cae ae erat .090893 


Dated: July 2, 2001. 


RICHARD B. LAMAN, 
Chief, 


Customs Information Exchange. 








U.S. Customs Service 


General Notices 


ANNOUNCEMENT OF CHANGES TO THE ELIGIBILITY 
REQUIREMENTS FOR PARTICIPATION IN REMOTE 
LOCATION FILING PROTOTYPE TWO 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice announces a new eligibility requirement for 
participation in the second prototype of Customs Remote Location Fil- 
ing program (RLF). Specifically, customs brokers who are RLF appli- 
cants or current RLF participants must hold a national broker permit 
to participate in RLF. This notice also announces that the provisions of 
part 111 of the Customs Regulations now apply to the prototype. 


DATES: The changes to Customs second prototype of the Remote Loca- 
tion Filing program will go into effect July 6, 2001. Customs brokers 
who are current participants in RLF must submit their national permit 
numbers to Customs on or before November 6, 2001. Comments con- 
cerning these changes, or any other aspect of RLF, may be submitted to 
Customs at any time. 


ADDRESSES: Written comments (preferably in triplicate) regarding 
this notice, and submissions of national permit numbers, should be ad- 
dressed to the Remote Filing Team, Office of Field Operations, U.S. Cus- 
toms Service, 1300 Pennsylvania Avenue, N.W., Room _ 5.2-B, 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: 


For systems or automation issues: Steve Linnemann (202) 927-0436, 
Jackie Jegels (301) 893-6717, or Patricia Welter (305) 869-2782. 

For operational or policy issues: Vikki Lazaro (202) 927-4342 or via 
email at Vikki.Lazaro@customs.treas.gov . 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 
RLF Authorized by the National Customs Automation Program (NCAP) 


Title VI of the North American Free Trade Agreement Implementa- 
tion Act, Pub. L. 103-182, 107 Stat. 2057 (December 8, 1993), contains 


19 
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provisions pertaining to Customs Modernization (107 Stat. 2170). Sub- 
part B of title VI of the Act concerns the National Customs Automation 
Program (NCAP), an electronic system for the processing of commer- 
cial imports. Within subpart B, section 631 of the Act adds section 414 
(19 U.S.C. 1414), which provides for Remote Location Filing (RLF), to 
the Tariff Act of 1930, as amended. RLF permits an eligible NCAP par- 
ticipant to elect to electronically file a formal or informal consumption 
entry with Customs from a remote location within the Customs territo- 
ry of the United States other than the port of arrival, or from within the 
port of arrival with a requested designated examination site outside the 
port of arrival. 


RLF Test Prototypes 

In accordance with section 101.9(b) of the Customs Regulations (19 
CFR 101.9(b)), Customs has developed and tested two RLF prototypes. 

RLF Prototype Two commenced on January 1, 1997. See document 
published in the Federal Register (61 FR 60749) on November 29, 1996. 
On December 7, 1998, Customs announced in the Federal Register (63 
FR 67511) that Prototype Two would remain in effect until Customs 
concluded the prototype by notice in the Federal Register. Accordingly, 
the RLF Prototype Two terms and conditions set forth in the December 
7, 1998, document remain in effect, except for those explicitly changed 
by this notice and described below. 


Change to RLF Prototype Two Eligibility Criteria 


This notice adds a new eligibility requirement for participation in 
RLF. The new requirement is in addition to those eligibility criteria ap- 
plicable to RLF Prototype Two, as described in the December 7, 1998, 
Federal Register document, which remain in effect. The new eligibility 
requirement mandates that a licensed customs broker who applies to 
participate in RLF must hold a national permit. The procedures for ob- 
taining a national permit are set forth in § 111.19(f) of the Customs 
Regulations (19 CFR 111.19(f)). Licensed customs brokers who are cur- 
rent participants in RLF may continue to participate in the prototype 
without reapplying; however, they must submit proof to Customs that 
they hold a national permit (i.e., submission of the broker’s national 
permit number) within 120 days from the date of this notice to retain 
eligibility to participate in RLF. National permit numbers must be sub- 
mitted to the Remote Filing Team, Office of Field Operations, U.S. Cus- 
toms Service, 1300 Pennsylvania Avenue, N.W., Room _ 5.2-B, 
Washington, D.C. 20229. Failure to timely submit such proof to Cus- 
toms will result in the automatic suspension of the broker’s eligibility 
to participate in RLF, effective 121 days from the date of this notice. The 
suspension will remain in effect, during which time the broker will be 
precluded from electronically filing new entries from a remote location, 
until Customs receives and verifies the broker’s national permit num- 
ber. Upon receipt and verification, Customs will notify the broker of the 
reinstatement date of the broker’s right to participate in RLF, and the 
broker will not need to reapply to participate in RLF. It should be noted 
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that individuals who are otherwise eligible to participate in RLF, who 
are not customs brokers, are not required to hold a national broker per- 
mit. 

This change to the RLF eligibility criteria reflects the terms of part 
111 of the Customs Regulations, which sets forth the regulations pro- 
viding for the licensing of and granting of permits to customs brokers. 
Section 111.2 of the Customs Regulations (19 CFR 111.2) provides for 
the license and district permit requirements applicable to customs 
brokers. Section 111.2(b)(2)(i)(C) provides that a national permit is- 
sued to a broker under § 111.19(f) constitutes sufficient permit author- 
ity for a broker who is a NCAP participant. As RLF is a component of 
the NCAP this notice amends the RLF eligibility criteria to conform to 
the terms of § 111.2. 


Part 111 of the Customs Regulations Applies to RLF Prototype Two 

In the December 7, 1998, Federal Register document, in the section 
entitled “Regulatory Provisions Suspended”, Customs stated that cer- 
tain provisions in part 111 of the Customs Regulations were suspended 
for the duration of the second prototype test. This notice announces 
that the provisions of part 111 are now applicable to customs brokers 
participating in the RLF prototype. 


Dated: June 29, 2001. 


BONNI G. TISCHLER, 
Assistant Commissioner, 


Office of Field Operations. 
[Published in the Federal Register, July 6, 2001 (66 FR 35693)] 
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Decisions of the United States 
Court of International Trade 


[PUBLIC VERSION] 
(Slip Op. 01-75) 


TITANIUM METALS CORP, PLAINTIFFS v. UNITED STATES, DEFENDANT, AND 
ZAPOROZHYE TITANIUM & MAGNESIUM COMBINE, THE MINISTRY OF 
INDUSTRIAL POLICY OF THE GOVERNMENT OF UKRAINE, AVISMA 
TITANIUM-MAGNESIUM WORKS, RMI TITANIUM Co., UST-KAMENOGORSK 
TITANIUM AND MAGNESIUM PLANT, SPECIALTY METALS Co., TMC 
TRADING INTERNATIONAL, LTD., AND TMC USA, INC, DEFENDANT. 
INTERVENORS 


Court No. 99-09-02847 
[Plaintiff's motion for judgment on the agency record denied. ] 
(Decided June 22, 2001) 


diKieffer & Horgan, (J. Kevin Horgan), Donald E. diKieffer, for Plaintiff Titanium Met- 
al Corporation. 

Lyn M. Schlitt, General Counsel, James A. Toupin, Deputy General Counsel, (Robin L. 
Turner), Office of the General Counsel, U.S. International Trade Commission, for Defen- 
dant. 

Aitken Irvin Lewin Berlin Vrooman & Cohn, (Bruce Aitken, Kieran Sharpe), for Defen- 
dant-Intervenors Zaporozhye Titanium and Magnesium Combine and the Ministry of In- 
dustrial Policy of Ukraine. 

Wilmer, Cutler & Pickering, (John D. Greenwald), Leonard Shambon, for Defendant- 
Intervenors Avisma Titanium-Magnesium Works and RMI Titanium Company. 

Squire, Sanders & Dempsey, L.L.P, (Ritchie T: Thomas), Heidi Duncan, for Defendant- 
Intervenors Ust-Kamenogorsk Titanium and Magnesium Plant and Specialty Metals 
Company. 

LeBoeuf, Lamb, Greene & MacRae (Melvin S. Schwechter), William C. Sjoberg, for De- 
fendant-Intervenor TMC Trading International, Ltd. and TMC USA, Inc. 


OPINION 


I. INTRODUCTION 
BARZILAY, Judge: Plaintiff, Titanium Metals Corp., (““TIMET”) is one 
of two companies that produce titanium sponge in the United States. TI- 
MET is an integrated producer of titanium products, including titanium 
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sponge, ingots and mill products for use in aerospace, industrial and 
consumer products. TIMET challenges the United States International 
Trade Commission’s (“ITC” or “Commission”) determination to revoke 
the antidumping duty orders on titanium sponge from Japan, Kazakh- 
stan, Russia and Ukraine pursuant to 751(b) of the Tariff Act of 1930, as 
amended, 19 U.S.C. § 1675(b)(1994).! The ITC’s determination to re- 
voke the antidumping duty order was based on the Commission’s find- 
ing that circumstances have changed such that revocation of the orders 
would not likely lead to continuation or recurrence of material injury to 
a domestic industry in the United States within a reasonably foresee- 
able time. TIMET asserts that the Commission’s determination is 
wrong and requests a remand for further investigation. The court exer- 
cises jurisdiction pursuant to 28 U.S.C. § 1581(c)(1994).? 


II. BACKGROUND 


This litigation concerns the antidumping duty orders issued against 
Kazakhstan, Russia, Ukraine and Japan. In 1968, the Department of 
the Treasury, whose duties and functions were transferred to the United 
States Department of Commerce (“Commerce”) in 1980, found that ti- 
tanium sponge from the U.S.S.R. was being sold at less than fair value 
(“LTFV”) and was causing material injury to the domestic titanium 
sponge industry. See Titanium Sponge from the U.S.S.R., 33 Fed. Reg. 
12138 (August 28, 1968). In 1992, following the breakup of the former 
Soviet Union, Commerce adjusted the antidumping finding and issued 
15 separate antidumping duty orders covering the independent states, 
all of which were subsequently revoked except those against Kazakh- 
stan, Russia and Ukraine. In 1984, the ITC determined that the domes- 
tic titanium industry was threatened with material injury due to LTFV 
imports of titanium sponge from Japan, and Commerce issued an anti- 
dumping duty order covering these imports from two companies, Toho 
Titanium (“Toho”) and Osaka Titanium, now doing business as Sumito- 
mo Sitix. See Antidumping Duty Order: Titanium Sponge from Japan, 
49 Fed. Reg. 47053 (Nov. 30, 1984). This order was subsequently re- 
voked as to Sumitomo Sitix; the antidumping duty order therefore ap- 
plied only to Toho. 

On December 9, 1997, TMC Trading International Ltd. and TMC 
USA, Inc. (collectively “TMC”) filed a petition under 19 US.C. 
§ 1675(b), asking that the antidumping duty order against Russia be re- 
voked due to changed circumstances. See Titanium Sponge from Japan, 
Kazakhstan, Russia and Ukraine, 62 Fed. Reg. 68300 (Dec. 31, 1997). As 
a result, the ITC initiated a changed circumstances review as to tita- 
nium sponge from Russia, and self-initiated changed circumstances re- 
views of the antidumping orders on Japan, Kazakhstan, and Ukraine. 


1 Notice of the Commission’s determination was published at Titanium Sponge from Japan, Kazakhstan, Russia, 
and Ukraine, 63 Fed. Reg. 43414 (August 13, 1998). 

228 US.C. § 1581(c) provides: “The Court of International Trade shall have exclusive jurisdiction of any civil action 
commenced under section 516A of the Tariff Act of 1930.” 
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See Titanium Sponge from Japan, Kazakhstan, Russia and Ukraine, 63 
Fed. Reg. 13873 (March 23, 1998). 

Section 751 of the Tariff Act of 1930, codified at 19 U.S.C. § 1675 
(b)(2), provides that in a changed circumstances review the ITC shall 
“determine whether revocation of the order or finding is likely to lead to 
a continuation or recurrence of material injury. * * *” In making this de- 
termination, the Commission “shall consider the likely volume, price ef- 
fect, and impact of imports of the subject merchandise on the industry if 
the order is revoked or the suspended investigation is terminated.” 19 
US.C. § 1675a(a)(1). The Commission is required to take into account 


(A) its prior injury determinations, including the volume, price 
effect, and impact of imports of the subject merchandise on the in- 
dustry before the order was issued or the suspension agreement 
was accepted, 

(B) whether any improvement in the state of the industry is re- 
lated to the order or the suspension agreement, (and) 

(C) whether the industry is vulnerable to material injury if the 
order is revoked or the suspension agreement is terminated * * *. 


Id. 

By a vote of 3-0, the ITC determined that revocation of the antidump- 
ing duty orders was not likely to lead to continuation or recurrence of 
material injury to the domestic titanium sponge industry. See Titanium 
Sponge from Japan, Kazakhstan, Russia and Ukraine, USITC Pub. 
3119, Inv. Nos. 751-TA-17-20 (August 1998) (“Determination”).° All 


three Commissioners comprising the Commission at the time found the 
like product to be titanium sponge and defined the domestic industry as 
the domestic producers of titanium sponge. Under 19 U.S.C. 
§ 1675a(a)(7), the Commission has the discretion to determine whether 
to cumulate imports if certain circumstances are met in a changed cir- 
cumstances review, but is not permitted to cumulate imports likely to 
have no discernible adverse impact on the domestic industry. The Com- 
mission majority found that as there were [ ] from Ukraine during the 
period of investigation (“POI”), and as there was little likelihood of sig- 
nificant Ukraine production and little likelihood of any Ukrainian tita- 
nium sponge being imported into the United States, Ukrainian imports 
were likely to have no discernible adverse impact on the domestic indus- 
try.* Hence, the Commission elected not to cumulate Ukraine imports.°® 

In its determination, the Commission found several relevant condi- 
tions of competition. First, the ITC found that worldwide and domestic 
titanium sponge capacity had declined significantly. See Determination 
at 17. Another condition of competition was a lack of open market sales. 


3 All cites and page numbers refer to the confidential version of the Determination 


4 According to TIB regulations, articles brought into the United States temporarily and pursuant to Chapter 98, 
Subchapter XIII, Harmonized Tariff Schedule of the United States (“HTSUS”), may qualify for TIB entry without pay- 
ment of duties if a bond is posted in an amount equal to twice the estimated duties, including any applicable antidump- 
ing duties, that would apply were the imported articles entered for consumption in the United States. See 19 C.FR 
§ 10.31 (1997) 

5 Chairman Bragg and Vice Chairman Miller filed joint views and cumulated imports from Japan, Kazakhstan and 
Russia, but did not cumulate imports from Ukraine. Commissioner Crawford did not cumulate imports from any of the 
subject countries and filed separate views on the remaining issues. 
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See id. at 18. Additionally, the Commission found that United States de- 
mand for titanium sponge was derived from demand for downstream ti- 
tanium metal products produced from titanium sponge. See id. at 19. 
“The composition of demand for titanium mill products has shifted sig- 
nificantly from the military aerospace segment to the commercial aero- 
space and non-aerospace segment since the prior titanium sponge 
investigations,” indicating greater stability in the titanium sponge mar- 
ket. Jd. at 20. The Commission further found that a substantial increase 
in long-term supply contracts for titanium sponge and titanium mill 
products protected the domestic industry from demand swings and was 
likely to protect domestic sponge producers in the future. See id. at 
22-23. Moreover, “[a]pparent U.S. consumption * * * more than doubled 
from 1995 to 1997,” and the ITC found that “demand [was] likely to re- 
main strong in the foreseeable future.” Jd. at 21. Finally, the Commis- 
sion noted that while the substantial number of TIB imports were not 
themselves considered subject imports, they were considered a partial 
indicator of the potential increase in the volume of titanium sponge that 
would be exported to the U.S. in the future were the antidumping duty 
orders to be revoked. See id. at 23-24. 

The Commission “evaluat[ed] the likely volume of imports of subject 
merchandise if the orders under review [were] revoked, finding that the 
combined cumulated subject imports and TIB imports from subject 
sources were unlikely to increase substantially if the orders were re- 
voked. Id. at 25, 27. The ITC predicted that the domestic titanium 
sponge producers would continue to account for a significant share of 
the imports of titanium sponge due to long term supply contracts to im- 
port or purchase titanium sponge from subject sources.® Regarding the 
likely price effects of subject imports, the Commission found that be- 
cause the domestic industry sold only about [ | of its total production 
from 1995 to1997 on the open market, any changes in prices of imported 
product would have little direct effect on the prices of the domestic like 
product or impact on the domestic industry. See id. at 30. 

The Commission did not find that the record supported a conclusion 
that the domestic industry was threatened with material injury. See id. 
at 32. As the Commission stated, 


Virtually all domestic industry performance indicators increased 
from1995 to 1997. Production steadily increased from 1995 to 1997. 
Capacity utilization followed a similar pattern. Employment 
steadily increased from 1995 to 1997. The domestic producers’ tita- 


In determining the likely volume of imports of subject merchandise if the order is revoked, the Commission consid- 
ers “all relevant economic factors,” including 
(A) any likely increase in production capacity or existing unused production capacity in the exporting country, 
(B) existing inventories of the subject merchandise, or likely increases in inventories, 
(C) the existence of barriers to the importation of such merchandise into countries other than the United States, 


(D) the potential for product-shifting if production facilities in the foreign country, which can be used to produce 
the subject merchandise, are currently being used to produce other products. 
19 US.C. § 1675a(2)(A)-(D) 
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nium products operations [ ]. Inventory as a share of shipments 
steadily declined during the period of investigation. 


See id. at 32-33 (citations omitted). The Commission acknowledged the 
domestic producers’ arguments that the titanium industry was about to 
experience a sharp decline in the business cycle, and that prices would 
drop, forcing the producers to reduce their domestic production of tita- 
nium sponge. See id. at 33. However, the Commission determined that 
the domestic industry was unlikely to face the “make or buy” dilemma 
in the foreseeable future, but that imports would continue to satisfy the 
domestic demand that could not be met by domestic producers.’ 

Finally, regarding the cumulation of Ukraine imports with other sub- 
ject imports, the Commission found [ ] from the Ukraine. See id. at 34. 
Additionally, the ITC noted that significant imports from Ukraine of ti- 
tanium sponge were not likely within a reasonably foreseeable time. See 
id. Thus, “revocation of the antidumping duty order against Ukraine 
would not be likely to lead to continuation or recurrence of material in- 
jury to the domestic industry within a reasonably foreseeable time.” Id. 

TIMET moved for judgment on the agency record pursuant to USCIT 
R. 56.2. The ITC filed a memorandum opposing TIMET’s motion, and 
briefs opposing Plaintiff's motion were filed by Defendant-Intervenors 
Ust-Kamenogorsk Titanium and Magnesium Plant and Specialty Met- 
als Company, S.A., RMI Titanium Company, and the Ministry of Indus- 
trial Policy of Ukraine and Zaporozhye Titanium and Magnesium 
Combine. 


III. STANDARD OF REVIEW 

The court will uphold the ITC’s determination in a changed circum- 
stances review unless it is unsupported by substantial evidence on the 
record or otherwise not in accordance with law. See 19 US.C. 
§ 1516a(b)(1)(B) (1994). Substantial evidence is “more than a mere 
scintilla;” it is “such relevant evidence as a reasonable mind might ac- 
cept as adequate to support a conclusion.” Consolidated Edison Co. of 
New York v. NLRB, 305 US. 197, 229 (1938); Matsushita Elec. Indus. 
Co., Ltd. v. United States, 750 F2d 927, 933 (Fed. Cir. 1984). The court 
noted, “[iJn applying this standard, the court affirms [the agency’s] fac- 
tual determinations so long as they are reasonable and supported by the 
record as a whole, even if there is some evidence that detracts from the 
agency’s conclusions.” Olympia Indus., Inc. v. United States, 22 CIT 
387, 389, 7 F Supp. 2d 997, 1000 (1998) (citing Atlantic Sugar, Lid. v. 
United States, 744 F. 2d 1556, 1563 (Fed. Cir. 1984). 

The court may not reweigh the evidence or substitute its own judg- 
ment for that of the agency. See Granges Metallverken AB v. United 
States, 13 CIT 471, 474, 716 F Supp. 17, 21 (1989) (citations omitted). 
Additionally, “absent some showing to the contrary, the agency is pre- 
sumed to have considered all of the evidence in the record.” See Nat'l 


7 The “make or buy” dilemma occurs when import prices decline so that integrated producers find it economically 
necessary to purchase material for their downstream production from imported sources. The lower import prices thus 
cause integrated producers to reduce their captive production, thereby harming overall domestic production. 
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Ass’n of Mirror Mfrs. v. United States, 12 CIT 771, 779, 696 F. Supp. 642, 
648 (1988) (citations omitted). Thus, “[t]o prevail under the substantial 
evidence standard, a plaintiff must show either that the Commission 
has made errors of law or that the Commission’s factual findings are not 
supported by substantial evidence.” Id. at 774, 696 F Supp. at 644. 

IV. DISCUSSION 

In support of its Motion for Judgment on the Agency Record, TIMET 
asserts five points. First, Plaintiff claims that the ITC failed to correctly 
presume that dumping would resume if the antidumping duty orders 
were revoked. Second, TIMET asserts that the Commission erred by 
failing to impose the proper burden of persuasion on the parties request- 
ing revocation. Third, the ITC erred by determining that the domestic 
industry is unlikely to be faced with a “make or buy” dilemma in the rea- 
sonably foreseeable pita Fourth, the Commission improperly deter- 
mined that the “extreme business cycles” experienced by the domestic 
industry were not likely to recur. Fifth, TIMET claims that the Commis- 
sion erred 1 in determining that imports of titanium sponge from Ukraine 
would likely have no discernible impact on the domestic industry. For 
the reasons set out in the following opinion, the court is not persuaded 
by Plaintiff's arguments and denies Plaintiff's motion. 

The ITC properly applied the presumption of dumping in reviewing 

the antidumping duty order. 

Plaintiff states that the Commission is required to presume irrebut- 
tably that dumping will resume if the antidumping duty orders are re- 
voked. In support of this assertion, Plaintiff cites American -ermac, Inc. 
. United Stat vhich the court stated, “[flor purposes of investiga- 

), the ITC must assume that dumping will re- 

duty order is revoked or canceled.” 831 F 2d 

Z Plaintiff correctly notes that the rationale for 

the presumption is that a party seeking a changed circumstances review 
may seek relief in one of two ways First, it may seek review by Com- 
merce on the question of LTF'V sales, and if Commerce finds LTF'V sales 
or the likelihood thereof, the plaintiff may then request from the ITC a 
determination that material injury will not result. Alternatively, the 
plaintiff may forego review by Commerce and request a determination 
directly from the ITC that there is no material injury or threat of materi- 
alinjury. See Matsushita Elec. Indus. Co., Ltd. v. United States, 6 CIT 25, 
27-28, 569 F SUPP 853, 856-57 (1983). As the Matsushita court ex- 
plained, in the latter instance, “[w]hat the ITA thought about the likeli- 
hood of future sales at less than fair value, was unknown to the ITC and 
that ae factor must operate as a presumption in the ITC’s re- 
view.” Id. at 27, 569 F. Supp. at 856. Plaintiff states that this rationale for 
the presumpti ion of dumping was endorsed by Congress when 19 U.S.C. 
§ 1677(35)(c)(1994) was enacted, concluding that as there have been no 
dununs margins  detern 1ined by Commerce in a changed circum- 
stances review or a sunset review, “the Commission was required to use 
the final rates Pree the original antidumping investigation for all par- 
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ties in assessing the likely impact of revocation of the orders.” Br. in 
Supp. of Pl.’s Mot. for J. on the Agency R (“Pl.’s Br.”) at 6. The court does 
not agree. 

Plaintiff is correct that in a changed circumstances review, the Com- 
mission begins its analysis with the presumption that dumping will re- 
sume if the antidumping duty order is revoked. See 19 U.S.C. 
§ 1675a(a)(1). However, a presumption of dumping does not require 
that the Commission consider the size of the dumping margin. See 19 
U.S.C. § 1675a(a)(6). The court’s analysis in Eveready Battery Co., Inc., 
uv. United States,23CIT__, 77 F Supp. 2d 1327 (1999) is instructive on 
this point. In that case, the plaintiff appealed the ITC’s denial of its re- 
quest for a changed circumstances review of an antidumping duty order 
on electrolytic manganese dioxide. See id. at , 77 F Supp.2d at 1328. 
The court held that the request for changed circumstances review was 
rendered moot by the institution of an automatic sunset review.® In its 
opinion, the court clarified the statutory language: 


[I]n determining the likelihood of the continuation or recurrence of 
injury under sections 1675(b) and (c), the Commission has discre- 
tion whether to consider the magnitude of the margin of dumping 
* * * While Commerce under 19 U.S.C. § 1675a(c)(3) is to provide 
the Commission with information on the likely dumping margin in 
the event of cessation of antidumping duty discipline, the Commis- 
sion is not required to consider the margin in making its determina- 
tion as to whether there is likely to be a continuation or recurrence 
of injury. 
23CITat  _, 77 F Supp. 2d at 1332 (citations omitted). See also Iwatsu 
Elec. Co. v. United States, 15 CIT 44, 48, 758 F Supp. 1506, 1510 (1991) 
(stating that the statutory language does not “require that ITC demon- 
strate that dumped imports, through the effects of particular margins of 
dumping, are causing injury. Rather, ITC must examine the effects of 
imports of a class or kind of merchandise which is found to be sold at 
LTFV and make its conclusion about causation accordingly”) 
If the agency does elect to consider the magnitude of the dumping 
margin in its analysis, the statute gives three choices as to the margin to 
be used: 


Specifically, for a changed circumstances review, 19 U.S.C. 


§ 1677(35)(C)(Gii) defines the margin of dumping which may be 
ised by the Commission as: 


e 
1 


the most recent dumping margin or margins determined by the 
administering authority under section 1675a(c)(3) of this title 
if any, or under section 1673b(b) [preliminary determination 


©The Uruguay Round Agreements Act (“URAA”), Pub. L. No. 103-465, 108 Stat. 4809 (1994) created a provision 
wherein Commerce and the ITC are required to automatically conduct a five-year review, or “sunset review” of an anti 
dumping duty order. See 19 U.S.C. § 1675(c)(1). Pursuant to statute, Commerce and the ITC must determine whether 
revocation of the order would be likely to lead to continuation or recurrence of dumping and material injury. See id. 
According to the Statement of Administrative Action (“SAA”) accompanying the URAA, “|ajutomatic initiation (of 
sunset rev ) will avoid placing an unnecessary burden on the domestic industry and promotes efficiency of adminis- 
tration. * * *” SAA at 879, reprinted in 1994 U.S.C.C.A.N. 4040, 4205 
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by Commerce] or 1673d(a) [final determination by Commerce] 

of this title. 
Eveready, 23 CIT at , 77 F Supp. 2d at 1333 (citing 19 U.S.C. 
§ 1677(35)(C)(iii)). Additionally, the SAA provides: “the statute defines 
the magnitude of the dumping margin for purposes of the Commission’s 
analysis as ‘in a changed circumstances review, the margin(s) most re- 
cently determined by Commerce. * * *’” Jd. (quoting SAA at 851, 1994 
US.C.C.A.N. at 4184). 

The evidence cited by Plaintiff does not prove that the ITC failed to 
properly apply the presumption of dumping in this instance. Plaintiff 
claims that the Commission relied on the “wrong margins of dumping,” 
citing the Staff Report to the Commission which estimated that revoca- 
tion of the antidumping duty orders would have no direct effect on prices 
or volumes of imports on the domestic industry. See Pl.’s Br. at 7. Plain- 
tiff also cites an internal memorandum detailing Commerce’s instruc- 
tions to the Commission to use the dumping margins from the most 
recent administrative reviews in its injury analysis, and the treatment 
of imports from Sumitomo Sitix of Japan as nonsubject imports, as evi- 
dence of the ITC’s failure to properly apply the presumption of dump- 
ing. 

As the court has previously indicated and as Defendant correctly 
notes, in an original investigation “the real question addressed to ITC 
by the statute is what effect imports in a class of merchandise sold at 
LTF'V have on the domestic industry producing the ‘like’ product.” Al- 
goma Steel Corp. v. United States, 12 CIT 518, 524, 688 F Supp. 639, 645 
(1988). Similarly, in a changed circumstances review, the “real ques- 
tion” is what effect revocation of an antidumping duty order will have on 
the domestic industry producing that product. In making such a deter- 
mination, the Commission is required to consider volume, price effect, 
and impact of imports of the subject merchandise on the industry if the 
order is revoked. Yet, as noted above, the Commission need not consider 
the magnitude of the dumping margin. Furthermore, if it chooses to do 
so, it is not required to use the original antidumping duty margins. See 
19 U.S.C. § 1675a(a)(6). In this instance, two of the three Commission- 
ers apparently chose not to consider any specific margin rate, as the stat- 
ue permits. Commissioner Bragg explicitly explained that she does not 
consider the dumping margin particularly significant or helpful. See De- 
termination at 16 n. 73.2 Therefore, the Commission’s application of the 
presumption of dumping was in accordance with law. 


9 Although Commissioner Crawford does discuss the margin rates in her analysis of the price effects of the subject 
imports on the domestic industry, she does not rely on them to conclude that there would likely be no significant effect 
on domestic prices if the order was revoked. Instead, her focus is on the relationship between demand for the product in 
the United States industry and import prices. See Views of Commissioner Carol T: Crawford at 2 (stating that as con- 
cerns Japanese imports, “given the current and projected strong demand for titanium sponge, it does not seem likely 
that there is any commercial incentive to reduce prices of subject imports”); Jd. at 6 (noting that regarding Kazakh 
imports, “the demand for titanium sponge from Kazakhstan likely will not be affected by the revocation of the order, 
and thus prices for titanium sponge from Kazakhstan are not likely to decrease significantly if the order is revoked”); 
Id. at 8, (stating that regarding any potential production capacity for titanium sponge by Ukraine, “the Ukrainian pro- 
ducer plans to attain the capacity to produce [6,250] metric tons and has already received requests from non-U.S. pur- 
chasers for four times its ultimate capacity”) 


(Continued) 
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B. The Commission correctly applied the proper burden of persuasion. 


The statute provides that in a changed circumstances review, “the 
party seeking revocation of an order or finding * * * shall have the bur- 
den of persuasion with respect to whether there are changed circum- 
stances sufficient to warrant such revocation. ***” 19 U.S.C. 
§ 1675(b)(3)(A). Plaintiff states that this burden of persuasion is essen- 
tially a burden of proof, wherein the party bearing the burden must 
meet it with respect not only to the ultimate conclusion but also with 
respect to all subsidiary questions supporting the ultimate conclusion. 
See Pl.’s Br. at 11 (citing United States v. New York Merchandise Co. , 435 
F 2d 1315, 1319 (CCPA 1970)). As such, Plaintiff claims that the ITC did 
not impose a burden of persuasion on the parties seeking revocation of 
the orders, as evidenced by, among other factors, “1) the Commission’s 
determination that the boom/bust cyclical history of the titanium 
sponge industry was not likely to recur; and 2) the Commission’s failure 
to presume that future prices would decline despite the fact that the in- 
formation collected by the Commission regarding future pricing was in- 
conclusive.” Pl.’s Br. at 11. 
The court agrees with Defendant that Plaintiff's allegations “fail to 
recognize the burden to be applied as defined by Congress.” Def: ITC’s 
Mem. in Opp. to Pl.’s Mot. for J. Upon the Agency R. (“Def.’s Br.”) at 15. 
As Defendant notes, Congress added the burden of persuasion language 
to the statute to clarify that 
[t]he party seeking revocation of the order has a burden of persua- 
sion, in the sense that at the end of the investigation, the ITC must 
be convinced that revocation of the order is appropriate. In short, 
the ITC must determine that, in light of the “changed circum- 
stances,” the revocation of the order will not result in material inju- 
ry or threat of material injury to the U.S. industry. 

H.R. CONF REP. NO. 98-1156, at 182-83 (1984). 

The court cannot agree with Plaintiff that the burden of persuasion is 
equivalent to a burden of proof. The “burden of persuasion” language 
was enacted into law to ensure that the domestic industry was not put in 
the position of having to justify why an existing order was still necessary 
in achanged circumstances review investigation conducted by the Com- 
mission. Rather, the party requesting revocation of the order due to 
changed circumstances was given the burden to persuade the Commis- 
sion why it should be revoked. Congress, in effect, was ensuring through 
legislation that the Commission placed the appropriate focus on its anal- 
ysis in a changed circumstances review investigation. The importers’ 
burden in this case was to persuade the Commission that revocation of 

Were the court to determine that Commissioner Crawford relied on the incorrect dumping margin, because two out 
of three participating Commissioners voted affirmatively to revoke the antidumping duty orders, that error would be 


harmless. 19 U.S.C. § 1677 (11) provides for affirmative determinations by a divided Commission 
If the Commissioners voting on a determination by the Commission, including a determination under section 1675 
of this title, are evenly divided as to whether the determination should be affirmative or negative, the Commission 
shall be deemed to have made an affirmative determination 
As the votes were not evenly divided, but two thirds of the participating Commissioners voted affirmatively to revoke 
the antidumping duty order, the Commission is clearly deemed to have made an affirmative determination in this 
instance 
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the order would not likely lead to material injury. It is the ITC, in turn, 
that weighs the evidence and makes its determination. “As trier or fact, 
the Commission must assess the quality of the evidence and give such 
weight to the evidence that it believes is justified.” Floral Trade Council 
v. United States, 20 CIT 595, 601, 1996 WL 276957, at *6 (CIT May 17, 
1996) (citing Jwatsu, 15 CIT at 47, 758 F Supp. at 1509). See also Matsu- 
shita, 750 F. 2d. at 933 (“The Commission’s decision does not depend on 
the ‘weight’ of the evidence, but rather on the expert judgment of the 
Commission based on the evidence of record.”). 

Plaintiff has not proved to the court that the burden was not met. The 
court notes the “deficiencies” cited by Plaintiff: the failure of the Com- 
mission to verify information submitted by the parties seeking revoca- 
tion of the antidumping duty orders, the determination that the cyclical 
patterns of demand in the titanium sponge industry were unlikely to 
continue, and the failure of the Commission to draw firm conclusions 
regarding market pricing of titanium sponge. However, the Commission 
considered a very detailed record regarding market trends and industry 
supply and demand which it weighed and used to support its determina- 
tion. It included industry forecasts supplied by parties on both sides of 
the issue, information from industry sources, including purchasers of ti- 
tanium sponge and purchasers of downstream titanium mill products, 
information from government experts about the history and future of 
the industry, and questionnaire responses and briefing papers from all 
domestic producers of titanium sponge and from subject foreign produc- 
ers. See Determination at 20-22. The Commission’s determination did 
not disregard the cyclical history of the titanium sponge industry, as 
Plaintiff alleges. See id. at 33. The Commission found important shifts 
in demand from military to nonmilitary users supporting its conclusion 
that demand cycles will be less important in the future. See id. at 20. The 
Commission also found current price comparisons not to be conclusive. 
As domestic producers sold only a very small amount of sponge on the 
open market, and as transactions showed differences in product grades/ 
quality or sales terms between domestic and imported products, only 
limited pricing comparisons were possible. Jd. at 30. 

Plaintiff has failed to show that the importers in this changed circum- 
stances review were held to an incorrect burden with respect to their 
statutory responsibility under 19 U.S.C. § 1675(b)(3)(A). There is sub- 
stantial record evidence to support even those conclusions specifically 
challenged by Plaintiff—the demand cycle and pricing comparison is- 
sues. The Commission properly weighed the evidence and made a rea- 
sonable determination that revocation of the antidumping duty orders 
would not likely lead to recurrence of material injury. 


C. The Commission Properly Found that Domestic Producers Would Not 
Face “Make or Buy” Decisions in the Foreseeable Future. 

In its determination, the ITC decided that the record did not support a 

finding that a “make or buy” dilemma would arise in the reasonably 

foreseeable future. See Determination at 33. Plaintiff alleges that this 
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determination is not supported by substantial evidence on the record or 
otherwise in accordance with law because the ITC failed to consider the 
impact of unfairly priced imports on captive production. Defendant 
counters that while not required to do so, the ITC gave adequate consid- 
eration to Plaintiff's “make or buy” argument, reasonably concluding 
that the domestic producers would not face such a situation in the rea- 
sonably foreseeable future. The court agrees with the ITC, and rejects 
Plaintiff's claim. 

According to Plaintiff, the ITC was required to consider the effect of 
unfairly priced imports on captive production in its analysis of material 
injury; had the ITC done so, it would have agreed with Plaintiff's argu- 
ment that the domestic producers would face the “make or buy” deci- 
sion in the foreseeable future. In support of its argument, Plaintiff cites 
19 U.S.C. §1677(7)(C)(iv), which prescribes the circumstances under 
which the ITC may disregard captive production in its injury analysis: 


If domestic producers internally transfer significant production 
of the domestic like product for the production of a downstream ar- 
ticle and sell significant production of the domestic like product in 
the merchant market, and the Commission finds that 

Ee * * * * * * 


(III) the production of the domestic like product sold in the 
merchant market is not generally used in the production of 
that downstream article, 


then the Commission, in determining market share and the factors 
affecting financial performance * * * shall focus primarily on the 
merchant market for the domestic like product. 


Plaintiff then states that this exception te the rule requiring consider- 
ation of captive production does not apply in this instance because the 
facts indicate that titanium sponge is used to produce the same down- 
stream articles. Plaintiffargues that consideration of imports on captive 
production would have required the Commission to find that integrated 
domestic producers of titanium products will face the “make or buy” de- 
cision in the foreseeable future if the antidumping orders are revoked. 
Plaintiff bases this argument in part on its erroneous contention that, in 
assuming the fact of dumping, the ITC must take into account the price 
differential at the substantial margins of the original investigation. See 
supra Part IV. A. 

Defendant counters correctly in that the captive production provision 
does not apply to a changed circumstances review, but that the Commis- 
sion is not precluded from considering a significant degree of captive 
production as acondition for competition. See U.S. Steel Group v. United 
States, 18 CIT 1190, 1198, 873 F Supp. 673, 684 (1994). Thus, while the 
ITC may exercise its discretion to consider captive production in its ma- 
terial injury analysis, Plaintiff's argument that the ITC is required to 
consider such captive production is incorrect. 

In either event, Defendant adequately addressed Plaintiff's allega- 
tions that the domestic industry faced a “make or buy” dilemma and 
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concluded that the record did not support the finding that such a dilem- 
ma would arise in the reasonably foreseeable future. The Commission 
first defined the domestic industry as including all producers of the do- 
mestic like product, whether toll-produced, captively consumed, or sold 
in the domestic merchant market. See id. at 3. As one of the conditions of 
competition distinctive to the affected industry, the Commissioners con- 
sidered the impact of captive consumption in its analysis of material in- 
jury by subject imports if the antidumping duty orders were to be 
revoked. See id. at 18. The Commission found that “there are virtually 
no open market sales by domestic producers.” Jd. (citations omitted). 
Rather, the two primary domestic producers of titanium sponge are in- 
tegrated titanium mill products producers that captively consume most 
of the titanium sponge that they produce. See id. Additionally, the Com- 
mission found that a significant amount of the domestic producers’ non- 
captive shipments were attributable to long-term contracts or toll 
arrangements, and were thus insulated from import competition. See 
id. at 18-19. Thus, the Commission found that “the record reflects that 
the domestic industry has increased titanium sponge production to 
meet some internal needs and not demonstrated an interest in compet- 
ing in the merchant market in a significant way despite the existence of 
the antidumping orders.”/d. at 19. 

Plaintiff's claim is based on a prediction that demand would decline in 
the future, and that imported sponge would therefore be available at 
substantially reduced prices. The Commission rejected that prediction, 
basing its determination instead on its forecast that demand would like- 
ly remain strong. Thus, rather than being placed in the position of deter- 
mining whether to import sponge or make it, imports would continue to 
supply domestic titanium sponge producers in their downstream tita- 
nium mill product operations, not as a substitute for their domestic pro- 
duction of sponge, but as an additional needed source of supply for their 
internal demand that could not be met with domestic production. The 
Commission did appropriately consider captive production and Plain- 
tiffs concern regarding the “make or buy” dilemma. Its determination 
is supported by substantial evidence in the record. 


D. The Commission’s Determination that the Business Cycles Experi- 
enced by the Domestic Industry are not likely to Recur and that De- 
mand for Titanium Sponge is Likely to Remain High is Supported 
by Substantial Evidence. 


Plaintiff claims that the Commission improperly determined that the 
titanium industry’s history of boom/bust cycles, wherein periods of 
strong demand have been followed by periods of steep declines in de- 
mand and prices, would not continue in the future. According to Plain- 
tiff, evidence in the record clearly established that a downcycle for 
titanium sponge was likely in the foreseeable future, and that the Com- 
mission erred in its determination that the industry was unlikely to ex- 
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perience another cyclical downturn. The court holds that the 
Commission’s determination is supported by substantial evidence.!° 

Plaintiff claims that “[h]istory, recent developments in the titanium 
and aerospace markets, and the projections of independent forecasters 
submitted to the Commission all indicated a sober future in which ex- 
cess world sponge capacity and declining demand would exert down- 
ward pressure on titanium sponge prices.” Pl.’s Br. at 17. Plaintiff 
further cites evidence of significant aircraft production cutbacks caused 
by Asian financial crises, announced by Boeing after the Commission’s 
hearing on changed circumstances, that should have been included in 
the report to the Commission and in the Commission’s analysis.!! Addi- 
tionally, Plaintiff states that while “the parties seeking revocation prof- 
fered an assortment of new applications for titanium products,” the 
benefits of these emerging markets are speculative. Pl.’s Br. at 18-19. 
Therefore, Plaintiff contends, evidence showed that the boom/bust his- 
tory of the titanium industry was likely to continue. 

The Commission clearly considered and weighed the evidence in the 
record; its determination that demand for titanium sponge will remain 
strong in the future is supported by substantial evidence. The Commis- 
sion based its conclusion on a number of detailed industry forecasts for 
titanium demand, including forecasts by Boeing, Forecast Internation- 
al, and Airline Monitor. Indeed, as the Commission stated, “[t]he fore- 
cast for titanium metal demand submitted by Boeing Company, which 
was prepared by Boeing in conjunction with TIMET and other members 
of the titanium industry, shows titanium consumption increasing from 
17 million pounds in 1997 to 28 million pounds in 1999 and 2000 and 
then declining to 25 million pounds in 2002.” Determination at 21 (cita- 
tions omitted). Additionally, the Commission did acknowledge Boeing’s 
announcement that it planned to reduce production, noting “[a]lthough 
domestic sponge producers argued that demand has softened in the last 
3-6 months and is about to decline substantially, other record evidence 
does not support these arguments.” Jd. at 22 n. 100. The ITC cited a 
speech by the president of TIMET indicating that overall world demand 
for titanium mill products would increase by 17% from 60,000 metric 
tons in 1997 to 70,000 metric tons in 2004, and noted that the domestic 
sponge producers cited forecasts of aircraft production rather than tita- 
nium usage, which does not take into account the higher percentages of 
titanium used in newer models, and the titanium used in refurbishing 
existing aircraft. Id. at 21-22. 

The Commission found that the boom/bust cycle had lessened due to 
diversification of uses for titanium products, and was unlikely to return 
in the reasonably foreseeable future. While in 1968, the military aero- 


10 As Defendant correctly notes, “ bly statute, Congre 3 allocated to the Commission the task of making these 
complex determinations. Ours is only to review those decisions for reasonableness.” U.S. Steel Group v. United States, 
96 F. 3d 1352, 1357 (Fed. Cir. 1996 

11 Specifically, Boeing announced that production of aircraft would fall steadily from 536 planes in 1998 to 425 
planes in 2001, that it would be cutting its output of 747 airplanes by 30% in 1999, that it would curtail its production of 
777s. Plaintiff notes that Boeing’s announcements reflected the company’s concern over slack demand for jets from 
buyers in Asia 
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space segment of titanium sponge consumption accounted for about 
75%, and the commercial aerospace segment accounted for 15 percent, 
in 1996, the total aerospace share was approximately 60 percent, with 
15 percent held by the military aerospace segment and 45% held by the 
commercial aerospace segment. See Titanium Sponge from Japan, Ka- 
zakhstan, Russia, and Ukraine: Report to the Commission on Inv. Nos. 
751-TA-17 through 20 (June 26, 1998) (“Report”) at II-3. As the ITC 
notes, “Plaintiff does not dispute that there has been a shift for total de- 
mand for titanium mill products so that the aerospace segment’s share 
has fallen from 90 percent to 60 percent or that there has been a shift 
within the aerospace segment from mostly military to mostly civilian. 
This shift within the aerospace segment reduces the industry’s reliance 
on the extremely unpredictable government purchases.” Def:’s Br. at 
44-45. As such, the “evidence reasonably supports the Commission’s 
conclusion that diversification in the uses of titanium is likely to dimin- 
ish the cyclical patterns for demand experienced by the industry in the 
past.” Id. at 46 (citations omitted). The Commission also considered 
that “[w]Jhile long-term contracts were used in the past, it appears that 
the number and duration of such agreements has increased. * * * [T]he 
existence of such agreements to purchase sponge does afford a greater 
protection from market fluctuations than no contracts at all.” Deter- 
mination at 22 n.101. 

It is clear to the court that the Commission adequately weighed the 
evidence in the record before it and made a well-reasoned prediction 
that demand for titanium sponge was unlikely to decline. The existence 
of any evidence in the record indicating a contrary conclusion does not 
refute that conclusion. Rather, under the substantial evidence stan- 
dard, “(t]he Commission has the discretion to assess the probative na- 
ture of the evidence obtained in its investigation and to determine 
whether to discount the evidence or to rely on it.” Goss Graphic System, 
Inc. v. United States, 22 CIT 983, 1002, 33 F Supp 2d 1082, 1099 (1998). 
Therefore, the court holds that the Commission’s determination with 
regard to the demand cycle was supported by substantial evidence on 
the record. 


E. The Commission’s Determination that Imports of Titanium Sponge 
from Ukraine Would Likely Have no Discernible Adverse Impact on 
the Domestic Industry is Supported by Substantial Evidence and 
Otherwise in Accordance with Law. 


Plaintiff's final argument is that the Commission erred in determin- 
ing not to cumulate imports from Ukraine with imports from Japan, Ka- 
zakhstan and Russia. Plaintiff claims that the Commission’s findings 
that imports from Ukraine were not likely to have a discernible adverse 
impact on the domestic industry, and that the revocation of the anti- 
dumping order on Ukrainian titanium sponge would not lead to a con- 
tinuation or recurrence of injury to the domestic industry were based on 
misleading testimony. Accordingly, as the ITC has failed to verify any of 
the information or testimony submitted by the parties seeking revoca- 
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tion of the antidumping duty orders, Plaintiff asks the court to remand 
the matter to the Commission with instructions to reopen the record 
and determine the “true facts regarding the capacity and intentions of 
the Ukrainian sponge producer.” Pls.’ Mem. at 21-22. The court denied 
Plaintiff's request. 

Refuting Plaintiff's claims, the ITC states that it properly determined 
that any imports from Ukraine were not likely to have significant price 
effects or a significant adverse impact on the domestic industry within 
the reasonably foreseeable future, and declined to cumulate imports 
from Ukraine. See Def.’s Br. at 54-55. The cumulation provision of the 
relevant statute provides that the ITC “shall not cumulatively assess 
the volume and effects of imports of the subject merchandise in a case in 
which it determines that such imports are likely to have no discernible 
adverse impact on the domestic industry.” 19 U.S.C. § 1675a(a)(7). In its 
Final Determination, the Commission relied on evidence that “there 
have been [ | of titanium sponge from Ukraine during the period of in- 
vestigation,” and that significant imports of Ukraine of titanium sponge 
are not likely within a reasonably foreseeable time. Determination at 10. 
In its brief to the court, the Commission detailed the evidence upon 
which it relied in predicting that potential imports from Ukraine were 
not likely to have a discernible impact on the domestic industry. Def.’s 
Br. at 55-58. The Commission noted that the Ukraine producer in- 
tended to [ |] and that financing for modernizing Ukraine’s facilities 
would not be available for three years after the decision to restore do- 
mestic production was made. Evidence was unclear whether the plant 
would complete modernization and reach its anticipated 6,250 metric 
ton capacity. See Determination at 10 n. 45. Furthermore, production at 
maximum capacity would not be immediate, and any further expansion 
would require installation of new equipment at significant expense. See 
id. Thus, the Commission concluded that there was little likelihood of 
significant Ukrainian production within the reasonably foreseeable fu- 
ture. As for the impact of potential imports on the domestic industry, the 
Commission found that Ukraine sponge had not historically been sold in 
the United States market, and that the likely future markets for Uk- 
raine titanium sponge were in Ukraine and in foreign markets other 
than the United States. See Def.’s Br. at 57. 

Additionally, the ITC refutes Plaintiffs claim that it relied solely on 
the testimony of the Ukraine producer in making its determination not 
to cumulate Ukraine imports of titanium sponge. Defendant states, and 
the court agrees, 


Plaintiff's argument ignores the substantial evidence on the record 
that the Commission relied on: a lack of imports from the Ukraine; 
no current production with production only gradually beginning 
over the next year, other likely markets for Ukraine sponge based 
on historical data and already received requests for future ship- 
ments; and low quality of Ukraine titanium sponge compared to do- 
mestic sponge. 
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Def.’s Br. at 57-58. Finally, responding to Plaintiff's claim that the Com- 
mission failed to verify any of the information submitted by the parties 
seeking revocation, the ITC correctly responds that Congress has not re- 
quired the Commission to conduct verification procedures for the evi- 
dence before it, or provided a minimum standard by which to measure 
the thoroughness of a Commission investigation. See Atlantic Sugar, 
744 F 2d at 1561. 

In reviewing agency determinations, the court examines whether 
there was substantial evidence on the record as a whole that would rea- 
sonably support the agency’s conclusion. Clearly, in this instance, Plain- 
tiff has not shown that consideration of the evidence on the record as a 
whole was unreasonable and unsupported by substantial evidence.!2 


V. CONCLUSION 


For the foregoing reasons, the court holds that the ITC’s Determina- 
tion in Titanium Sponge from Japan, Kazakhstan, Russia, and Uk- 
raine, USITC Pub. 3119, Inv. Nos. 751-TA-17-20 (August 1998) is 
supported by substantial evidence and in accordance with law. There- 
fore, the court denies Plaintiff's Motion for Judgment Upon the Agency 
Record. Judgment will be entered accordingly. 


12 Pjaintiff submits two letters as exhibits to its brief, in support of its allegation that the testimony provided to the 
Commission by the Ukraine producer was misleading. T} view in this case restricts the court’s review to 
that of the administrative record, which does not include such attachments or exhibits. See 19 U.S.C. § 1516a(b)(1)(B) 
(1994). As such, the court will not consider these exhibits 
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MEMORANDUM OPINION AND ORDER 


INTRODUCTION 


WATSON, Senior Judge: Plaintiff moves pursuant to CIT Rule 
60(b)(6), or alternatively, CIT Rule 60(b)(1),! to vacate the judgment of 
dismissal in this action on May 10, 1995 for lack of prosecution entered 
by the clerk of the court pursuant to CIT Rule 83(c)? and to reinstate this 
case to the Reserve Calendar of the court for six months. Defendant op- 
poses plaintiff's motion. 


FACTUAL BACKGROUND® 

There is no dispute concerning the facts relevant to the current mat- 
ter before the court. 

This tariff classification action was initiated by the filing of a sum- 
mons on July 30, 1993. At that point in time, plaintiff was represented 
by Ronald J. Rasley, Esq. (“Rasley”), an experienced lawyer, amember of 
the Minnesota bar since 1987, and a member of the law firm of Coleman, 
Hull and van Vliet, located in Edina, Minnesota. According to plaintiff, 
Court No. 91-02-00132, was another civil action brought by Starkey in 
which plaintiff was represented by Rasley. Plaintiff posits that Court 
No. 91-02-00132 involved the same merchandise and classification is- 
sue presented by the current matter, and the court’s records reflect. that 
Court No. 91-02-00132 had been designated as a test case by order of 
Judge Thomas Aquilino, Jr. dated June 7, 1993 pursuant to Rule 84(b). 


1CIT Rule 60(b), so far as relevant reads: 
(b) MISTAKES, INADVERTENCE, EXCUSABLE NEGLECT—NEWLY DISCOVERED EVIDENCE—FRAUD, 
ETC 


On motion of a party or upon its own initiative and upon such terms as are just, the court may relieve a party * * * 
from a final judgment, order or proceeding for the following reasons: (1) mistake, inadvertence, surprise, or excus- 
able neglect; * * * (6) any other reason justifying relief from the operation of the judgment. The motion shall be 
made within a reasonable time, and for reasons (1), (2), and (3) not more than one year after the judgment, order, or 
proceeding was entered or taken. [Emphasis added.]} 

2CIT Rule 83(c), so far as relevant, provides: 


(c) Dismissal for Lack of Prosecution 
An action not removed from the Reserve Calendar within the 18-month period shall be dismissed for lack of 
prosecution and the clerk shall enter an order of dismissal without further direction from the court * * * 


3The evidentiary record on the motion before the court is comprised of the official papers and an affidavit, dated 
April 12, 2001, of Ronald J. Rasley, Esq., plaintiff's counsel prior to November 2000, at which time plaintiff retained its 
current counsel, Dorsey & Whitney LLP 
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Additionally, the order of June 7, 1993 suspended seven other cases un- 
der the designated test case, and those cases were thereupon trans- 
ferred to the suspension file pursuant to Rule 84(d). 

According to plaintiff's current legal counsel, Dorsey & Whitney LLP 
Washington, D.C., who was retained by Starkey in November 2000, this 
case was suspendible pursuant to Rule 84 under the designated test 
case, Court No. 91-02-00132, in which Starkey ultimately prevailed. 
See Starkey Laboratories, Inc. v United States, 6 F. Supp.2d 910 (CIT 
April 10, 1998), motion to vacate judgment denied, 110 FSupp.2d 945 
(CIT June 19, 2000). Mr. Rasley represented Starkey in the test case, ob- 
tained a judgment in favor of plaintiff on April 10, 1998, and subse- 
quently, on June 19, 2000, successfully opposed defendant’s motion for 
vacatur of the judgment and for rehearing. See id. 

The court is advised by plaintiff that its current counsel is now in the 
process of negotiating stipulated judgments for refund of duties in the 
suspended cases. Defendant, however, has taken no position here with 
respect to entering into a stipulated judgment in any of the suspended 
cases, or with respect to whether the merits of this case are covered by 
the decision in the test case. Plaintiff now complains that through its 
current counsel, it recently discovered Rasley never filed a motion to 
suspend the current action under the designated test case, and this case 
was ultimately dismissed on May 10, 1995 for lack of prosecution under 
Rule 83(c). 

Plaintiff's motion under CIT Rule 60(b), therefore, is before the court 
as a result of the dismissal of this case pursuant to Rule 83(c) for failure 
to prosecute on May 10, 1995. The dismissal is attributed by plaintiff to 
the failure of its prior counsel, Rasley, to timely suspend this case under 
the designated test case, Court No. 91-02-00132, or otherwise timely re- 
move this case from the Reserve Calendar prior to the expiration of the 
eighteen month time period prescribed by Rule 83(c). 

CIT Rule 83(b) specifies several different procedures a party may fol- 
low to remove a case from the Reserve Calendar, including suspension 
under a designated test case pursuant to Rule 84 within the permitted 
eighteen month time period prescribed by Rule 83(c), and thereby avoid 
dismissal by the clerk for lack of prosecution. The current case, however, 
was never suspended under the test case, or otherwise removed from the 
Reserve Calendar, remained on the court’s Reserve Calendar for nearly 
two years, and as noted above, on May 10, 1995 was dismissed for lack of 
prosecution. There is no dispute that this action was properly so dis- 
missed pursuant to CIT Rule 83(c). 

Plaintiff has submitted in support of its application under Rule 60(b) 
a recently executed affidavit dated April 12, 2001 by Mr. Rasley relating 
certain events that occurred as far back as 1993 with respect to this case 
and the test case. The affidavit apparently is based on the affiant’s best 
recollection, since the affidavit recites that his office has no records for 
this case. See Rasley Affidavit, par. 6. Rasley’s affidavit avers that 
“({djuring the course of filing [the test case], the understanding nego- 
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tiated with the Department of Justice was that any subsequent related 
cases that were filed with the Court would be suspended until a final de- 
cision was reached on the test case.” Rasley Affidavit, par. 4. Although it 
would appear from the foregoing “understanding” that Rasley had at 
least intended that the current case be suspended under the designated 
test case (and hence removed from the Reserve Calendar), inexplicably 
no motion was ever filed by Rasley with the court to suspend the current 
case. Nonetheless, the affidavit itself contains no explanation or justifi- 
cation whatever as to why Rasley failed to file a motion with the court for 
suspension, or otherwise take timely action to remove this case from the 
Reserve Calendar prior to dismissal pursuant to Rule 83(c). In that re- 
gard, plaintiff's current counsel simply speculates that prior counsel 
“most likely” became confused by not having received a notice from the 
clerk to remove the case from the Reserve Calendar prior to dismissal, 
which had been the practice of the court prior to the amendment of Rule 
83(c), effective January 1, 1993. 

Following the entry of the judgment of dismissal on May 10, 1995, Mr. 
Rasley’s firm, Coleman, Hull & van Vliet, relocated its office in June 
1995. Rasley avers in his affidavit that at no time did he receive any no- 
tices or other communications from the court concerning this case. 
Sometime after November 2000, through its current counsel plaintiff 
discovered—more than five years after dismissal—that this case, as well 
as one other case filed by Rasley (Court No. 94-01-00060),* had been 
dismissed by the clerk for failure to prosecute.° Plaintiff filed this mo- 


tion to reinstate this case on May 14, 2001, which is of course slightly 
more than six years from the date of the dismissal for failure to prose- 
cute on May 10, 1995. 


PLAINTIFF’S CONTENTIONS 


Citing Klapprott v. United States, 335 U.S. 601 (1949) (“Klapprott”) 
and Ackermann v. United States, 340 U.S. 193 (1950) (“Ackermann”), 
plaintiff relies on the “extraordinary circumstances” test for relief un- 
der Rule 60(b)(6), or alternatively, on the inadvertence and excusable 
neglect of its prior counsel for relief under Rule 60(b)(1). As grounds for 
relief under Rule 60(b)(6), plaintiff points particularly to its blameless- 
ness for the inaction of its prior counsel, and the lack of notice to remove 
by the court to its prior counsel before dismissal by the clerk. Citing Ca- 
risbrook Industries, Inc. v. United States, 13 CIT 736 (1989), plaintiff 
further posits the possibility that the circumstances of this case may jus- 
tify the court in ignoring the one year time limit for a Rule 60(b)(1) mo- 
tion. Finally, plaintiff urges that reinstatement of the case would not be 
prejudicial to defendant, but denial of relief will result in a significant 


4 Court No. 94-01-00060 is the subject of a separate motion filed by plaintiff under Rule 60(b) 


5 Plaintiff's current counsel represents to the court that in addition to failing to suspend this case under the test case, 
prior counsel even failed to file summonses covering entries of plaintiff's merchandise (hearing aid components) cov- 
ered by the test case. The foregoing allegations are unsupported by any evidence before the court, but in any event, are 
of no relevance to the current matter, which primarily relates to the failure of prior counsel to suspend this case under 
the test case and thereby avoid dismissal for lack of prosecution under Rule 83(c) 
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financial loss to plaintiff since it prevailed in the test case, and this case 
could have been suspended under the test case. 


DEFENDANT’S CONTENTIONS 


Defendant disputes that the facts of this case meet the extraordinary 
circumstances test required for relief under Rule 60(b)(6), citing 
Moore’s Federal Practice § 60.48[2], § 60.48[3][a] (8d ed. 1997), and 
Marquip, Inc. v. Fosber America, Inc., 198 F. 3d 1363, 1370 (Fed. Cir. 
1999). Defendant further asserts that with respect to plaintiff's claim 
for relief under Rule 60(b)(6), this case is distinguishable from the myri- 
ad of contributing factors warranting reliefin G. Heileman Brewing Co., 
Inc. v. United States, 792 F. Supp. 823 (CIT 1992) (“Heileman”). Defen- 
dant further posits that relief under Rule 60(b)(1) is time-barred by the 
one year time limit under that section; and in any event, neither igno- 
rance nor carelessness on the part of a litigant or his attorney provides 
grounds for relief under Rule 60(b)(1), citing Avon Products, Inc., supra, 
Wang Laboratories, Inc. v. United States, 793 F Supp. 1086 (CIT 1992), 
and Washington Intern. Ins. Co. v. United States, 793 F. Supp. 1091 
(1992). Defendant further maintains that whether or not personally 
blameless, fundamentally a client bears the consequences of its lawyer’s 
conduct, acts, or omissions, citing Pioneer Investment Services Co., 507 
US. 393, 396 (1993) (“Pioneer”). Finally, defendant claims that it would 
be prejudiced by reinstatement of a case six years after dismissal. 


DISCUSSION 


While under the circumstances of this case the court sympathizes 
with Starkey’s present predicament caused by prior counsel, and ap- 
preciates the diligence and efforts of its current counsel in attempting to 
obtain reinstatement of the case under overwhelmingly adverse circum- 
stances, nonetheless, for the reasons that follow, the court concludes 
that neither Rule 60(b)(6) nor Rule 60(b)(1) permit vacatur of the judg- 
ment and reinstatement of this case. 


ie 
RELIEF UNDER RULE 60(b)(6) 


With respect to plaintiff's primary claim for relief under Rule 
60(b)(6), Rasley’s affidavit provides no factual basis for concluding that 
this case presents “extraordinary circumstances” that justify relief un- 
der subsection (6), but rather, as a matter of law compels the opposite 
conclusion. In Pioneer, 507 U.S. at 393, the Supreme Court, citing Acker- 
mann and Klapprott, observed: “To justify relief under subsection (6), a 
party must show ‘extraordinary circumstances’ suggesting that the 
party is faultless in the delay.” While Starkey claims to be personally 
blameless for the conduct of its prior attorney, plaintiff overlooks that 
Pioneer also holds a client responsible for the conduct of its counsel. Jd. 
at 396-98. Rasley’s affidavit utterly fails to demonstrate faultless con- 
duct, and indeed fails to offer any plausible excuse for his failure to time- 
ly remove this case from the Reserve Calendar by suspension or other 
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authorized action. Absent any showing to the contrary, it is reasonable 
to conclude that Rasley had a full opportunity to move for suspension of 
this case under the designated test case from the very commencement of 
this action to the expiration of the eighteen month period, or that the 
case could have otherwise been removed from the Reserve Calendar 
prior to the Rule 83(c) deadline. Since plaintiff bears responsibility for 
its prior attorney’s inaction, in a word plaintiff has failed to show that it 
was “faultless.” 

Moreover, Rasley’s affidavit does not establish plaintiff was faultless 
in not moving to reinstate this case promptly after its dismissal on May 
10, 1995. Rasley’s mention in his affidavit of a change of address in June 
1995 is simply a smokescreen by Rasley to put the blame on the clerk for 
not receiving notice of the dismissal on May 10, 1995. He does not state 
that he ever provided the clerk with written notice of the change of ad- 
dress pursuant to CIT Rule 75(e). Indeed, in his affidavit, paragraph 12, 
Rasley still insists that he be held harmless in this case by his assertion 
that in all the years of his practice he “never once missed a deadline or 
failed to properly pursue a piece of litigation or claim.” 

With respect to relief under Rule 60(b)(6), the court agrees with de- 
fendant that Heileman provides no support to plaintiff. In Heileman, 
the court held that the delay in receiving a notice of dismissal for failure 
to prosecute from the clerk was only one element in a “myriad of con- 
tributing factors” justifying the court’s grant of discretionary relief 
from dismissal pursuant to subsection (6) of Rule 60(b), and further, 
that plaintiff's motion was made within a reasonable time after the no- 
tice of dismissal was finally received. 792 F Supp. at 824-25. Defendant 
argues that the current case is factually distinguishable from Heileman. 
That clearly is so, but more importantly, as counsel for Heileman itself 
readily recognized, counsel’s inadvertent failure to change its address in 
the court file of a suspended case made plaintiff partly at fault. Conse- 
quently, as Pioneer holds that a client is responsible for the conduct ofits 
counsel, 507 U.S. at 396-98, and that a party partly at fault may not ob- 
tain relief under Rule 60(b)(6), Heileman would not meet Pioneer’s ex- 
traordinary circumstances test requiring that a party seeking relief 
under Rule 60(b)(6) must be faultless. As observed in Pioneer, “[ilf a 
party is partly to blame for the delay, relief must be sought within one 
year under subsection (1) and the party’s negligence must be excus- 
able.” Id. Thus, the court now considers whether plaintiff may be 
granted relief under Rule 60(b)(1), as alternatively claimed. 


2 


RELIEF UNDER RULE 60(b)(1) 

With respect to plaintiff's claim for relief under Rule 60(b)(1), plain- 
tiff's motion is plainly untimely. Plaintiff's contention that the court 
may ignore the one year time limit, citing Carisbrook Industries, Inc. v. 
United States, 13 CIT 736 (1989), is completely without merit. In any 
event, Rasley’s affidavit fails to demonstrate “excusable neglect.” As ex- 
plained above, Rasley’s affidavit provides no explanation of “all the rele- 
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vant circumstances surrounding [his] omission,” Pioneer, 507 U.S. at 
395, to file a motion to suspend this case under the test case or otherwise 
to timely remove the case from the Reserve Calendar. As observed by the 
Supreme Court in Pioneer, 507 U.S. at 387, with regard to examples of 
what may constitute “excusable neglect,” “(t]here is, of course, a range 
of possible explanations for a party’s failure to comply with a court-or- 
dered deadline.” However, here, an appropriate factual foundation from 
which the court might be able to conclude that Rasley’s neglect to re- 
move this case from the Reserve Calendar by suspension was “excus- 
able” has not been presented to this court. The post hoc speculation and 
surmise by plaintiff's current counsel attempting to provide some ex- 
planation for Rasley’s inaction or what was in his mind at the relevant 
period of time obviously have no probative value as to the reasons and 
circumstances for Rasley’s failure to suspend this case, or otherwise re- 
move it from the Reserve Calendar. 

By 1995, Rule 83 removal notices had long been discontinued by 
amendment of the rule, and the eighteen month time limit for removal 
clearly specified by Rule 83(c) is sufficient notice. Relocation of Rasley’s 
office in June 1995 without providing written notice pursuant to Rule 
75(e) is not an excuse for why this case had not been timely removed 
from the Reserve Calendar within the permitted eighteen month time 
period under Rule 83(c), or why he did not receive notice of the dismissal 
of May 10, 1995,° or why plaintiff waited six years to respond to the dis- 
missal. 


Finally, plaintiff's motion, filed approximately six years after dismiss- 
al, was not under any standard of reasonableness filed within a reason- 
able time, and reinstatement of this case after that period of time would 
for obvious reasons be prejudicial to the Government.’ See Moore’s Fed- 
eral Practice, § 60.22[2] (3d ed.) (court may consider prejudice that may 
result from setting aside judgment). 


CONCLUSION 


In sum, there is no basis for granting plaintiff relief in this case under 
either Rule 60(b)(6) or, alternatively, Rule 60(b)(1), as urged by plaintiff, 
and therefore, plaintiff's motion is denied. 


© A requirement that prior to the expiration the prescribed time that a case may remain on the Reserve Calendar, the 
vide a notice to remove pursuant to Rule 83(c) was eliminated by amendment of the rule in September 1992, 
ve January |, 1993, which was well before this action was even commenced on July 30, 1993. Moreover, current 
Rule 83(c) is clear that after a case has remained on the Reserve Calendar for eighteen months, unless removed from 
the calendar by one of the prescribed procedures, the case is subject to dismissal by the clerk for lack of prosecution. Cf 
Washington Intern. Ins. Co. v. United States, 793 F Supp. 1091 (CIT 1992) and Andrew Dossett Imports v. United States, 
351 F Supp. 1404 (Cust. Ct. 1972). Additionally, the judgment of dismissal entered on May 10, 1995 presumptively was 
mailed to plaintiff's prior counse! immediately following dismissal and received well before Rasley’s change of address 
in June 1995.With respect to service of papers by the court see Wang Laboratories, Inc. v. United States, 793 F. Supp 
1086 (CIT 1992), citing CIT Rule 5(b) 
‘ Defendant asserts “there is the attendant prejudice of a case that has been dismissed for a long period of time with 
closed files and disposed-of-papers.” Deft’s Mem. at 15 
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MEMORANDUM OPINION AND ORDER 
INTRODUCTION 

WATSON, Senior Judge: Plaintiff moves pursuant to CIT Rule 60(b)(6), 
or alternatively, CIT Rule 60(b)(1),! to vacate the judgment of dismissal 
in this action on September 12, 1995 for lack of prosecution entered by 
the clerk of the court pursuant to CIT Rule 83(c)* and to reinstate this 
case to the Reserve Calendar of the court for six months. Defendant op- 
poses plaintiff's motion. 


FACTUAL BACKGROUND? 

There is no dispute concerning the facts relevant to the current mat- 
ter before the court. 

This tariff classification action was initiated by the filing of a sum- 
mons on January 21, 1994. At that point in time, plaintiff was repre- 
sented by Ronald J. Rasley, Esq. (“Rasley”), an experienced lawyer, a 
member of the Minnesota bar since 1987, and a member of the law firm 
of Coleman, Hull and van Vliet, located in Edina, Minnesota. Accordi 
to plaintiff, Court No. 91-02-00132, was another civil action bro t 


ig 


I 


that Court No. 91-02-00132 involved the same merchandise and classi- 
fication issue presented by the current matter, and the court’s records 
reflect that Court No. 91-02-—00132 had been designated as a test case by 
order of Judge Thomas Aquilino, Jr. dated June 7, 1993 pursuant to Rule 


l 
Starkey in which plaintiff was represented by Rasley. Plaintiff 


1 tr 1 
* CIT Rule 60(b), so far as relevant reads 
(b) MISTAKES, INADVERTENCE, EXCUSABLE NEGLECT—NEWLY DISCOVERED EVIDEN 
ETC 
On motion of a party or upon its own initiative and uf 
from a final judgment, order or proceeding for the followi 
able neglect * (6) any other reason justi ief from the operation 101 
made within a sonabl >, and for rea 3 (2), and(3) not more than one year after the judgment 
proceeding wé ¢ aken. |Emphasis added. | 
2am = 
“CIT Rule 83(c), so far as relevant, provides 
(c) Dismissal for Lack of Prosecution 
An action not removed from the Reserve Calendar within the 18-month period shall be dismissed for lack of 
prosecution and the clerk shall enter an order of dismissal without further direction from the court * * * 
3m 
’ The evidentiary record on the motion before the court is comprised of the official papers and an affidavit, dated May 
11, 2001, of Ronald J. Rasley, Esq., plaintiff's counsel prior to November 2000, at which time plaintiff retained its cur- 
rent counsel, Dorsey & Whitney LLP 
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84(b). Additionally, the order of June 7, 1993 suspended sevenother 
cases under the designated test case, and those cases were thereupon 
transferred to the suspension file pursuant to Rule 84(d). 

According to plaintiff's current legal counsel, Dorsey & Whitney LLP 
Washington, D.C., who was retained by Starkey in November 2000, this 
case was suspendible pursuant to Rule 84 under the designated test 
case, Court No. 91-02-00132, in which Starkey ultimately prevailed. 
See Starkey Laboratories, Inc. v United States, 6 F Supp.2d 910 (CIT 
April 10, 1998), motion to vacate judgment denied, 110 FSupp.2d 945 
(CIT June 19, 2000). Mr. Rasley represented Starkey in the test case, ob- 
tained a judgment in favor of plaintiff on April 10, 1998, and subse- 
quently, on June 19, 2000, successfully opposed defendant’s motion for 
vacatur of the judgment and for rehearing. See id. 

The court is advised by plaintiff that its current counsel is now in the 
process of negotiating stipulated judgments for refund of duties in the 
suspended cases. Defendant, however, has taken no position here with 
respect to entering into a stipulated judgment in any of the suspended 
cases, or with respect to whether the merits of this case are covered by 
the decision in the test case. Plaintiff now complains that through its 
current counsel, it recently discovered Rasley never filed a motion to 
suspend the current action under the designated test case, and this case 
was ultimately dismissed on September 12, 1995 for lack of prosecution 
under Rule 83(c). 

Plaintiff's motion under CIT Rule 60(b), therefore, is before the court 
as aresult of the dismissal of this case pursuant to Rule 83(c) for failure 
to prosecute on September 12, 1995. The dismissal is attributed by 
plaintiff to the failure of its prior counsel, Rasley, to timely suspend this 
case under the designated test case, Court No. 91-02-00132, or other- 
wise timely remove this case from the Reserve Calendar prior to the ex- 
piration of the eighteen month time period prescribed by Rule 83(c). 

CIT Rule 83(b) specifies several different procedures a party may fol- 
low to remove a case from the Reserve Calendar, including suspension 
under a designated test case pursuant to Rule 84 within the permitted 
eighteen month time period prescribed by Rule 83(c), and thereby avoid 
dismissal by the clerk for lack of prosecution. The current case, however, 
was never suspended under the test case, or otherwise removed from the 
Reserve Calendar, remained on the court’s Reserve Calendar for nearly 
two years, and as noted above, on September 12, 1995 was dismissed for 
lack of prosecution. There is no dispute that this action was properly so 
dismissed pursuant to CIT Rule 83(c). 

Plaintiff has submitted in support of its application under Rule 60(b) 
a recently executed affidavit dated May 11, 2001 by Mr. Rasley relating 
certain events that occurred as far back as 1993 with respect to this case 
and the test case. The affidavit apparently is based on the affiant’s best 
recollection, since the affidavit recites that his office has no records for 
this case. See Rasley Affidavit, par. 6. Rasley’s affidavit avers that 
“(djuring the course of filing [the test case], the understanding nego- 
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tiated with the Department of Justice was that any subsequent related 
cases that were filed with the Court would be suspended until a final de- 
cision was reached on the test case.” Rasley Affidavit, par. 4. Although it 
would appear from the foregoing “understanding” that Rasley had at 
least intended that the current case be suspended under the designated 
test case (and hence removed from the Reserve Calendar), inexplicably 
no motion was ever filed by Rasley with the court to suspend the current 
case. Nonetheless, the affidavit itself contains no explanation or justifi- 
cation whatever as to why Rasley failed to file a motion with the court for 
suspension, or otherwise take timely action to remove this case from the 
Reserve Calendar prior to dismissal pursuant to Rule 83(c). In that re- 
gard, plaintiff's current counsel simply speculates that prior counsel 
“most likely” became confused by not having received a notice from the 
clerk to remove the case from the Reserve Calendar prior to dismissal, 
which had been the practice of the court prior to the amendment of Rule 
83(c), effective January 1, 1993. 

Prior to the entry of the judgment of dismissal on September 12, 1995, 
Mr. Rasley’s firm, Coleman, Hull & van Vliet, relocated its office in June 
1995. Rasley avers in his affidavit that at no time did he receive any no- 
tices or other communications from the court concerning this case. 
Sometime after November 2000, through its current counsel plaintiff 
discovered—more than five years after dismissal—that this case, as well 
as one other case filed by Rasley (Court No. 94-01-00060),* had been 


dismissed by the clerk for failure to prosecute.° Plaintiff filed this mo- 
tion to reinstate this case on May 14, 2001, which is of course slightly 
more than six years from the date of the dismissal for failure to prose- 
cute on September 12, 1995. 


PLAINTIFF’S CONTENTIONS 

Citing Klapprott v. United States, 335 U.S. 601 (1949) (“Klapprott”) 
and Ackermann v. United States, 340 U.S. 193 (1950) (“Ackermann”), 
plaintiff relies on the “extraordinary circumstances” test for relief un- 
der Rule 60(b)(6), or alternatively, on the inadvertence and excusable 
neglect of its prior counsel for relief under Rule 60(b)(1). As grounds for 
relief under Rule 60(b)(6), plaintiff points particularly to its blameless- 
ness for the inaction of its prior counsel, and the lack of notice to remove 
by the court to its prior counsel before dismissal by the clerk. Citing Ca- 
risbrook Industries, Inc. v. United States, 13 CIT 736 (1989), plaintiff 
further posits the possibility that the circumstances of this case may jus- 
tify the court in ignoring the one year time limit for a Rule 60(b)(1) mo- 
tion. Finally, plaintiff urges that reinstatement of the case would not be 
prejudicial to defendant, but denial of relief will result in a significant 


4 Court No. 93-07-00426 is the subject of a separate motion filed by plaintiff under Rule 60(b) 


5 Plaintiff's current counsel represents to the court that in addition to failing to suspend this case under the test case, 
prior counsel even failed to file summonses after January 1994 covering entries of plaintiff's merchandise (hearing aid 
components) covered by the test case. The foregoing allegations are unsupported by any evidence before the court, but 
in any event, are of no relevance to the current matter, which primarily relates to the failure of prior counsel to suspend 
this case under the test case and thereby avoid dismissal for lack of prosecution under Rule 83(c) 
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financial loss to plaintiff since it prevailed in the test case, and this case 
could have been suspended under the test case. 


DEFENDANT’S CONTENTIONS 


Defendant disputes that the facts of this case meet the extraordinary 
circumstances test required for relief under Rule 60(b)(6), citing 
Moore’s Federal Practice § 60.48[2], § 60.48[3][a] (8d ed. 1997), and 
Marquip, Inc. v. Fosber America, Inc., 198 F. 3d 1363, 1370 (Fed. Cir. 
1999). Defendant further asserts that with respect to plaintiffs claim 
for relief under Rule 60(b)(6), this case is distinguishable from the myri- 
ad of contributing factors warranting reliefin G. Heileman Brewing Co., 
Inc. v. United States, 792 F. Supp. 823 (CIT 1992) (“Heileman”). Defen- 
dant further posits that relief under Rule 60(b)(1) is time-barred by the 
one year time limit under that section; and in any event, neither igno- 
rance nor carelessness on the part of a litigant or his attorney provides 
grounds for relief under Rule 60(b)(1), citing Avon Products, Inc., supra, 
Wang Laboratories, Inc. v. United States, 793 F. Supp. 1086 (CIT 1992), 
and Washington Intern. Ins. Co. v. United States, 793 F. Supp. 1091 
(1992). Defendant further maintains that whether or not personally 
blameless, fundamentally a client bears the consequences of its lawyer’s 
conduct, acts, or omissions, citing Pioneer Investment Services Co., 507 
US. 393, 396 (1993) (“Pioneer”). Finally, defendant claims that it would 
be prejudiced by reinstatement of a case six years after dismissal. 


DISCUSSION 


While under the circumstances of this case the court sympathizes 
with Starkey’s present predicament caused by prior counsel, and ap- 
preciates the diligence and efforts of its current counsel in attempting to 
obtain reinstatement of the case under overwhelmingly adverse circum- 
stances, nonetheless for the reasons that follow, the court concludes that 
neither Rule 60(b)(6) nor Rule 60(b)(1) permit vacatur of the judgment 
and reinstatement of this case. 


i, 
RELIEF UNDER RULE 60(b)(6) 

With respect to plaintiff's primary claim for relief under Rule 
60(b)(6), Rasley’s affidavit provides no factual basis for concluding this 
case presents “extraordinary circumstances” that justify relief under 
subsection (6), but rather, as a matter of law compels the opposite con- 
clusion. In Pioneer, 507 U.S. at 393, the Supreme Court, citing Acker- 
mann and Klapprott, observed: “To justify relief under subsection (6), a 
party must show ‘extraordinary circumstances’ suggesting that the 
party is faultless in the delay.” While Starkey claims to be personally 
blameless for the conduct of its prior attorney, plaintiff overlooks that 
Pioneer also holds a client responsible for the conduct of its counsel. Id. 
at 396-98. Rasley’s affidavit utterly fails to demonstrate faultless con- 
duct, and indeed fails to offer any plausible excuse for his failure to time- 
ly remove this case from the Reserve Calendar by suspension or other 
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authorized action. Absent any showing to the contrary, it is reasonable 
to conclude that Rasley had a full opportunity to move for suspension of 
this case under the designated test case from the very commencement of 
this action to the expiration of the eighteen month period, or that the 
case could have otherwise been removed from the Reserve Calendar 
prior to the Rule 83(c) deadline. Since plaintiff bears responsibility to its 
prior attorney’s conduct, in a word plaintiff has failed to show that it was 
“faultless.” 

Moreover, Rasley’s affidavit does not establish plaintiff was faultless 
in not moving to reinstate this case promptly after its dismissal on Sep- 
tember 12, 1995. Rasley mentions in his affidavit a change of address in 
June 1995, but does not state that he ever provided the clerk with writ- 
ten notice of the change of address pursuant to Rule 75(e). 

With respect to relief under Rule 60(b)(6), the court agrees with de- 
fendant that Heileman provides no support to plaintiff. In Heileman, 
the court held that the delay in receiving a notice of dismissal for failure 
to prosecute from the clerk was only one element in a “myriad of con- 
tributing factors” justifying the court’s grant of discretionary relief 
from dismissal pursuant to subsection (6) of Rule 60(b), and further, 
that plaintiff's motion was made within a reasonable time after the no- 
tice of dismissal was finally received. 792 F Supp. at 824-25. Defendant 
argues that the current case is factually distinguishable from Heileman. 
That clearly is so, but more importantly, as counsel for Heileman itself 
readily recognized, counsel’s inadvertent failure to change its address in 
the court file of a suspended case made plaintiff partly at fault. Conse- 
quently, as Pioneer holds that a client is responsible for the conduct ofits 
counsel, 507 U.S. at 396-98, and that a party partly at fault may not ob- 
tain relief under Rule 60(b)(6), Hetleman would not meet Pioneer’s ex- 
traordinary circumstances test requiring that a party seeking relief 
under Rule 60(b)(6) must be faultless. As observed in Pioneer, “[ilf a 
party is partly to blame for the delay, relief must be sought within one 
year under subsection (1) and the party’s negligence must be excus- 
able.” Id. Thus, the court now considers whether plaintiff may be 
granted relief under Rule 60(b)(1), as alternatively claimed. 

2. 
RELIEF UNDER RULE 60(b)(1) 

With respect to plaintiff's claim for relief under Rule 60(b)(1), plain- 
tiffs motion is plainly untimely. Plaintiff's contention that the court 
may ignore the one year time limit, citing Carisbrook Industries, Inc. v. 
United States, 13 CIT 736 (1989), is completely without merit. In any 
event, Rasley’s affidavit fails to demonstrate “excusable neglect.” As ex- 
plained above, Rasley’s affidavit provides no explanation of “all the rele- 
vant circumstances surrounding [his] omission,” Pioneer, 507 U.S. at 
395, to file a motion to suspend this case under the test case or otherwise 
to timely remove the case from the Reserve Calendar. As observed by the 
Supreme Court in Pioneer, 507 U.S. at 387, with regard to examples of 
what may constitute “excusable neglect,” “[t]here is, of course, a range 
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of possible explanations for a party’s failure to comply with a court-or- 
dered deadline.” However, here, an appropriate factual foundation from 
which the court might be able to conclude that. Rasley’s neglect to re- 
move this case from the Reserve Calendar by suspension was “excus- 
able” has not been presented to this court. The post hoc speculation and 
surmise by plaintiffs current counsel attempting to provide some ex- 
planation for Rasley’s inaction or what was in his mind at the relevant 
period of time obviously have no probative value as to the reasons and 
circumstances for Rasley’s failure to suspend this case, or otherwise re- 
move it from the Reserve Calendar. 

By 1995, Rule 83 removal notices had long been discontinued by 
amendment of the rule, and the eighteen month time limit for removal 
clearly specified by Rule 83(c) is sufficient notice. Plainly, relocation of 
Rasley’s office in June 1995 without providing written notice pursuant 
to CIT Rule 75 (e) is not an excuse for Rasley’s failure to timely remove 
this case from the Reserve Calendar within the permitted eighteen 
month time period under Rule 83(c), or plaintiff's six year delay in re- 
sponding to the dismissal.® 

Finally, plaintiffs motion, filed approximately six years after dismiss- 
al, was not under any standard of reasonableness filed within a reason- 
able time, and reinstatement of this case after that period of time would 
for obvious reasons be prejudicial to the Government.’ See Moore’s Fed- 
eral Practice, § 60.22[2] (3d ed.) (court may consider prejudice that may 
result from setting aside judgment). 


CONCLUSION 


In sum, there is no basis for granting plaintiff relief in this case under 
either Rule 60(b)(6) or, alternatively, Rule 60(b)(1), as urged by plaintiff, 
and therefore, plaintiff's motion is denied. 


6A requirement that prior to the expiration the prescribed time that a case may remain on the Reserve Calendar, the 
court provide a notice to remove pursuant to Rule 83(c) was eliminated by amendment of the rule in September 1992, 
effective January 1, 1993, which was well before this action was even commenced on January 21, 1994. Moreover, cur- 
rent Rule 83(c) is clear that after a case has remained on the Reserve Calendar for eighteen months, unless removed 
from the calendar by one of the prescribed procedures, the case is subject to dismissal by the clerk for lack of prosecu- 
tion. Cf Washington Intern. Ins. Co. v. United States, 793 F. Supp. 1091 (CIT 1992) and Andrew Dossett Imports v. 
United States, 351 F. Supp. 1404 (Cust. Ct. 1972). Additionally, with respect to notice of the judgment of dismissal en- 
tered on September 12, 1995, see Wang Laboratories, Inc. v. United States, 793 F. Supp 1086 (CIT 1992), citing CIT Rule 
5(b). 

7 Defendant asserts “there is the attendant prejudice of a case that has been dismissed for a long period of time with 
closed files and disposed-of-papers.” Deft’s Mem. at 15. 
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